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BETWEEN THE STATES AND THE 
SIGNERS: THE POLITICS OF THE 

DECLARATION OF INDEPENDENCE 
BEFORE THE CIVIL WAR 

BERNADETTE MEYLER* 

INTRODUCTION 

It is almost impossible to conjure the thought of the Declaration of 
Independence today without also raising the specters of the signers. 
Commonplace invocations of “John Hancock” stand in for the prototypical 
signature, and elementary school children throughout the country learn 
details about the lives of the signers.1 The signers did not, however, 
authorize the Declaration simply for themselves. As Jacques Derrida wrote 
in 1986, “[t]he signature invents the signer,” meaning that the signatures 
affixed to the Declaration in the name of the “People” created the very 
people whom the document invoked.2 But simply invoking this People 
does not answer many questions about its identity; who constitutes the 
People temporally and spatially continues to trouble political theorists.3 
  
 
 * Carl and Sheila Spaeth Professor of Law, Stanford University. I am grateful to Alexander 
Tsesis, Matthew Smith, Jack Rakove, Amalia Kessler, and Jeffrey Rosen, as well as to the participants 
in the Stanford Faculty Workshop, the Loyola Los Angeles Faculty Workshop, and the conference on 
“Constitutional Culture” at Queens University for assistance in thinking through this Article.   
 1. The Oxford English Dictionary defines “John Hancock” simply as “a signature.” 2 A 
SUPPLEMENT TO THE OXFORD ENGLISH DICTIONARY 431 (R.W. Burchfield ed., 1976). 
 2. Jacques Derrida, Declarations of Independence, 15 NEW POL. SCI. 7, 10 (1986). 
 3. See, e.g., PAULINA OCHOA ESPEJO, THE TIME OF POPULAR SOVEREIGNTY: PROCESS AND THE 
DEMOCRATIC STATE (2011); JASON FRANK, CONSTITUENT MOMENTS: ENACTING THE PEOPLE IN 
POSTREVOLUTIONARY AMERICA (2010).  



  

542 SOUTHERN CALIFORNIA LAW REVIEW [Vol. 89:541 

The problem is far from new. The circumstances surrounding the 
initial articulation of the Declaration already indicated some uncertainty 
about how the people would be identified and how the relevant people 
might be organized. In particular, as Danielle Allen has explained, there 
were four different official versions of the Declaration, only the last of 
which included the signatures that have now become synonymous with the 
document.4 John Trumbull’s famous painting of the signing of the 
Declaration demonstrates another difficulty surrounding the identity of 
those who authorized it; for painterly as well as pragmatic reasons, 
Trumbull’s representation includes not only some of those present at the 
signing, but also others who voted for the Declaration yet did not sign it.5 

This Symposium Article tells the story of the relationship between the 
emergence of focus on the signers and arguments about the “People.” At 
the same time as autograph collectors began accumulating the signatures of 
the signers, the political contest over the “People” of the United States 
drew the Declaration into its arguments. Controversy focused, in particular, 
on whether this People was united from the Declaration onwards or 
consisted in the people of the several states.  

Focus on the signers as a group divorced from their respective states 
emerged between 1817 and 1824 as part of a movement toward a national 
identity that would override sectional division; as such, it was opposed by 
Democratic-Republicans and their allies.6 Within the judicial arena, the 
debate informed the divisions between “construction” and “strict 
construction” that Chief Justice Marshall alludes to in perhaps the most 
significant Commerce Clause case before the Civil War, Gibbons v. 
Ogden.7 

The Declaration became a point of contention again in the early 
1830s, when allies of the Bank of the United States squared off against its 
critics as well as against those asserting the states’ rights to nullify federal 
law. At that time, both John Quincy Adams and Justice Joseph Story 
articulated a theory of American constitutionalism that focused on the 
moments of the Declaration and the Constitution itself, and marginalized 
the period of the Articles of Confederation.8 As subsequent manuals of 
American politics demonstrate, this became the standard account of the 
 
 4. See infra text accompanying note 18.  
 5. See infra text accompanying notes 12–13. 
 6. See infra Part II. 
 7. See Gibbons v. Ogden, 22 U.S. (9 Wheat.) 1 (1824). 
 8. See infra Part III. 
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Founding for both popular and legal purposes. 

By the late 1840s, abolitionists and anti-slavery advocates had 
consolidated their claims to support from the Declaration, particularly its 
assertion that “all men are created equal.”9 Chief Justice Taney’s infamous 
opinion in Dred Scott v. Sanford likewise cites the Declaration a number of 
times, but not solely to counter these arguments about its support for 
equality.10 His deployment of the Declaration harkens back as well to the 
earlier nineteenth-century debates about the extent to which the Declaration 
proclaimed a national people or simply the independence of the people of 
the several states. As one of the protagonists in the 1830s controversies 
over the Bank of the United States and a correspondent with others, like 
John Kane, who had articulated views of the Declaration as a document 
supporting states’ rights, Taney had inherited a set of questions about the 
Declaration that had been simmering beneath the surface for several 
decades. By the time of the Reconstruction Amendments, when supporters 
of the Fourteenth Amendment argued that it fulfilled the promise of the 
Declaration of Independence, its pre-history had been forgotten. 

II.  FIGURING THE SIGNERS 

FIGURE 1.  Declaration of Independence by John Trumbull 

 
 9. THE DECLARATION OF INDEPENDENCE para. 2 (U.S. 1776). 
 10. See Dred Scott v. Sandford, 60 U.S. (19 How.) 393 (1857). 
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The composition and authorization of the Declaration are both 
notoriously complex. An anecdote about the creation of John Trumbull’s 
famous painting, Declaration of Independence,11 which purports to depict 
the moment of the signing, illustrates some of the difficulties. According to 
a late nineteenth-century writer’s explanation: 

As a few of the members who were present when the Declaration was 
passed on the 4th of July, retired before the engrossed copy was ready for 
signing, and thus failed to attach their names to the great American 
Magna Charta; while others, who were not present, but subsequently 
became members, affixed their signatures to the Declaration, Col. 
Trumbull was embarrassed in determining how to treat these classes. He 
finally resolved to include all the Signers of whom he could obtain 
likenesses, and also those who were present when the Declaration was 
enacted. Of this latter class, however, he for some reason, omitted John 
Alsop and Henry Wisner, of New York, Charles Humphreys and Joseph 
Galloway, of Pennsylvania, and John Rogers, of Maryland.12  

Under this account, the moments of passage and signing differed—
and those present at the vote did not uniformly voice support for the 
Declaration at the time.13 

As Danielle Allen emphasizes in Our Declaration, the Declaration is a 
democratic document, meaning for her that it was not only authorized by a 
group, but was also a product of group authorship.14 Thomas Jefferson 
created a draft, and his responsibility for much of the text of the 
Declaration led many to view him as the speaker behind the work.15 As 
Allen (and others) show, however, John Adams and other voices in 
Congress intervened significantly in composing and amending the 
 
 11. See Figure 1.  
 12. LYMAN C. DRAPER, AN ESSAY ON THE AUTOGRAPHIC COLLECTIONS OF THE SIGNERS OF THE 
DECLARATION OF INDEPENDENCE AND OF THE CONSTITUTION 35–36 (N.Y.C., Burns & Son 1889) 
(citations omitted). 
 13. John Alsop, for one, did not feel his commission from New York empowered him to embrace 
Congress’s resolution. 
 14. See DANIELLE ALLEN, OUR DECLARATION: A READING OF THE DECLARATION OF 
INDEPENDENCE IN DEFENSE OF EQUALITY 47–51 (2015). As Pauline Maier writes similarly in American 
Scripture, “the story of how the Declaration was written” is “reasonably clear” in the sense that “[i]t 
includes not a single talented writer but a group of men working under tight time constraints to 
complete this one of many assignments the Continental Congress gave them.” PAULINE MAIER, 
AMERICAN SCRIPTURE: MAKING THE DECLARATION OF INDEPENDENCE 97–98 (1997).  
 15. For example, Jay Fliegelman’s masterful book, Declaring Independence, focuses on how 
eighteenth-century rhetorical practice made its way into the Declaration through Jefferson’s hand. See 
JAY FLIEGELMAN, DECLARING INDEPENDENCE: JEFFERSON, NATURAL LANGUAGE, & THE CULTURE OF 
PERFORMANCE (1993). 
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Declaration.16 Furthermore, the Second Continental Congress only entitled 
the Declaration on July 19 once New York had joined in voting for 
independence—well after the official vote on July 4; Congress then 
decided to call the document The unanimous declaration of the thirteen 
United States of America and sent it to be “engrossed” on parchment by 
Timothy Matlack, a master calligrapher.17 

It is instructive to pause to enumerate the four different official 
versions of the Declaration that Allen identifies: 

All told, Congress placed four different orders for official copies of the 
Declaration. On July 4 they had the Philadelphia printer John Dunlap 
produce a poster, which was then reproduced in newspapers throughout 
the colonies. They pasted this poster or broadside into their original 
record book for the date of July 4. Then, on the nineteenth, they 
commissioned Matlack’s manuscript. And later, when Congress 
produced a “corrected journal” of its proceedings—a project that 
Jefferson helped supervise—the Secretary Thomson gave us a second 
handwritten but official Declaration. Finally, in January of 1777, 
Congress placed its fourth order. It resolved that “an authenticated copy 
of the Declaration of Independency, with the names of the members of 
Congress, subscribing the same, be sent to each of the United States, and 
that they [the states] be desired [i.e., requested] to have the same put on 
record.” This final job was given to a Baltimore printer named Mary 
Katherine Goddard, Baltimore’s postmaster since 1775, who was 
described by a contemporary as “an expert and correct compositor of 
types.”18  

These official copies produce divergent understandings of the sources of 
the Declaration’s power. 

While much of the language internal to the Declaration remained the 
 
 16. ALLEN, supra note 14, at 65–78. 
 17. Id. at 75–76. There is evidence of popular awareness of the multiplicity of Declarations in the 
early nineteenth century. For example, a passage from J.S. Buckingham’s America, Historical, Statistic, 
and Descriptive depicts the author sitting in the Philadelphia Philosophical Society, now the American 
Philosophical Society,  

in the chair of Jefferson, with its movable writing-desk affixed, on which the original 
draught of the Declaration of Independence was penned; in the chair occupied by Franklin 
in the assembly which adopted that Declaration, and in which he affixed his signature to 
that magna charta of American liberty. Here also we had the pleasure to read the original 
draught and amended copy, such as it was made after the revision of a select committee, to 
whom this duty was intrusted, and to compare both with the printed copy first issued from 
the American press . . . .  

1 J.S. BUCKINGHAM, AMERICA, HISTORICAL, STATISTIC, AND DESCRIPTIVE 353 (N.Y.C., Harper & 
Bros. 1841). 
 18. ALLEN, supra note 14, at 76. 



  

546 SOUTHERN CALIFORNIA LAW REVIEW [Vol. 89:541 

same throughout these four iterations, several small but significant changes 
suggest distinct sources of authority for the document. Focusing on the 
second instead of the fourth version might change the conception of who 
was ultimately responsible for the Declaration. In particular, the 
prominence of the title—The unanimous declaration of the thirteen United 
States of America—in the second version lays the emphasis on the states’ 
decision undergirding independence. The fourth document, the only one 
with appended signatures, instead draws the eye to a collection of 
individuals not explicitly divided by state (although spatially grouped 
according to such affiliation).19 

These alterations gave disparate inflections to the passage within the 
Declaration stating its authorship and authority: 

  We, therefore, the Representatives of the united States of America, 
in General Congress, Assembled, . . . do, in the Name, and by Authority 
of the good People of these Colonies, solemnly publish and declare, That 
these United Colonies are, and of Right ought to be Free and 
Independent States . . . and that as Free and Independent States, they 
have full Power to levy War, conclude Peace, contract Alliances, 
establish Commerce, and to do all other Acts and Things which 
Independent States may of right do. And for the support of this 
Declaration, with a firm reliance on the protection of divine Providence, 
we mutually pledge to each other our Lives, our Fortunes and our sacred 
Honor.20  

At least three distinct bodies are named here: the “Representatives of the 
united States of America,” “the good People of these Colonies,” and the 
“Free and Independent States.” By pledging their “Fortunes” and “sacred 
Honor” to “support” the “Declaration,” the representatives assert the 
relation between their individual heroic identities and the identity of the 
new nation. At the same time, they speak on behalf of the “good People of 
these Colonies,” a people that could be construed either as a whole or in 
terms of local affiliations. Finally, the invocation of “Free and Independent 
States” might support a notion that the Declaration was an act of the 
 
 19. See infra Figure 2. The question of why the Declaration was signed in the first place has 
never been definitively answered. As Pauline Maier points out, following Lois Schwoerer, precedents to 
the Declaration, such as the English Declaration of Rights, had not been signed by all the members of 
Parliament or the similar bodies deciding upon them. MAIER, supra note 14, at 151. See also LOIS 
SCHWOERER, THE DECLARATION OF RIGHTS, 1689 14–15 (1981). Members of the Continental 
Congresses had, however, signed other documents; Maier speculates that the nature of the documents 
themselves and their sources of authority called forth the need for the representatives’ signatures in 
support. Id. at 151–53. 
 20. THE DECLARATION OF INDEPENDENCE para. 32 (U.S. 1776). 
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separate states, even if those states were united in their opposition against 
Great Britain. 

Focusing on the signers hence has the potential to promote the idea of 
national unity, whereas the language of “Free and Independent States” 
producing and produced by the Declaration could affirm the sovereignty of 
the individual political units comprising that nation. During the first half of 
the nineteenth century, political and cultural forces conspired at key 
moments both to figure the signers as the icons of America and to insist on 
the immediate connection between their signatures and the country as a 
whole. 

The practice of collecting autographs arose in the United States with a 
few individuals who, around 1815, began almost by chance to gather 
collections of documents that included the signatures of the signers of the 
Declaration.21 The assembly of “complete” sets rapidly acquired a cultic 
following, although none was finished until 1834, and the prospect of 
completion generated emotions ranging from wistfulness to enthusiasm.22 
An early collector wrote to another, “[p]ray, are your Signers complete? I 
look with mingled emotions of sorrow and hope upon the only hiatus I 
have in mine.”23 This “hiatus” was soon supplied by a generous gift from 
another.24 Such gifts were rendered in anticipation of a return in kind, 
which usually occurred in due course. 

By the commencement of the Civil War, the connection between these 
 
 21. Lyman Draper dated the origins of American autograph collecting to two figures, Israel K. 
Tefft of Savannah and Dr. William B. Sprague, both of whom began assembling autographs of the 
signers around 1815. DRAPER, supra note 12, at 12–13. In Handwriting in America, Tamara Thornton 
confirms that these collectors were among the first to pioneer sets of autographs in America. TAMARA 
PLAKINS THORNTON, HANDWRITING IN AMERICA: A CULTURAL HISTORY 86 (1996). By the 1830s, 
however, autograph collection had become a popular pursuit, tied, Thornton contends, to autographs’ 
status as “talismens of individuality.” Id. at 88. In “Traces of the Real,” Josh Lauer emphasizes that a 
need for “collective memory” and the “vivification of national history” supplemented the “desire for 
authenticity” in the first American autograph collectors’ focus on the signers. Josh Lauer, Traces of the 
Real: Autographomania and the Cult of the Signers in Nineteenth-Century America, 27 TEXT AND 
PERFORMANCE Q. 143, 145 (April 2007). 
  There is some evidence that the timing of the rise in autograph collection in the United States 
corresponded with similar developments on the international scene. See, e.g., Tom Stammers, The 
Refuse of the Revolution: Autograph Collecting in France, in HISTORICISING THE FRENCH REVOLUTION 
39, 41 (Carolina Armenteros et al. eds., 2008) (observing that the first commercial sale in France 
dedicated exclusively to autographs took place in 1822). Whether or not similar forces drove the 
interest in autographs across nations remains, however, an open question.  
 22. See Lauer, supra note 21, at 150 (“Sprague . . . completed the first set by 1834”). 
 23. DRAPER, supra note 12, at 17 (citing CAROLINE HOWARD GILMAN, THE POETRY OF 
TRAVELLING IN THE UNITED STATES 424 (N.Y.C., S. Colman 1838)). 
 24. Id. 
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complete autograph sets and the cause of national unity was aptly 
expressed in the introduction to The Book of the Signers. As the publisher 
asserted: 

        The men who signed that Document were, so to speak, our 
noblemen,—men who dared to pledge their lives, their fortunes, and 
their sacred honor on the issue which they raised. The sentiments which 
animated them as they set their hands to the Declaration of Independence 
are frequently embodied in the letters reproduced in this volume. These 
sentiments cannot fail to endear afresh to their successors that Sacred 
Union, which neither the transient lowering of national discord, the 
threatening storms of party strife, nor the blinding mists of sectional 
prejudice shall ever dissolve; and whose superstructure, reared by the 
same and kindred hands, neither fanaticism, folly, nor madness shall ever 
shake.  

No time could be more appropriate than the present for gathering 
up such relics of the Founders of the Republic as yet remain to us.25  

Although the passage immediately moves to clarify that, lest these 
signatures be assembled soon, some might be lost in the mists of time, the 
reference to the appropriateness of the present time for collecting together 
the set of the Signers also suggests its crucial role in perpetuating the ideal 
of national unity. The individual heroism of the particular figures involved 
undergirds a view of the union as requiring contemporary fealty. The 
sentiments of nationalism find their icons in the signers. 

The visual representations of the signatures themselves were altered 
over time in certain contexts to produce an image of the signers as 
representatives of the country as a whole rather than particular colonies or 
states. Whereas the original version organized the signers by the units they 
represented,26 some later renderings gradually wrested the signatures from 
this arrangement and instead arrayed them either in list form or en masse. 
Hence, the first volume of John Sanderson’s 1820 Biography of the Signers 
to the Declaration of Independence includes several pages between the 
introduction and the commencement of the individual biographies with an 
array of the signatures, each occupying one line.27 The representatives of 
 
 25. THE BOOK OF THE SIGNERS: CONTAINING FAC-SIMILE LETTERS OF THE SIGNERS OF THE 
DECLARATION OF INDEPENDENCE, at iv (William Brotherhead ed., Phila., William Brotherhead 1861) 
(citation omitted). 
 26. Figure 2. In Trumbull’s painting, some of the signers are arrayed near those from the same 
state, but others are not. See ARCHITECT OF THE CAPITOL, ART OF THE UNITED STATES CAPITOL 133 
(1978) (furnishing a key to the figures in the painting).  
 27. Figure 3. See 1 JOHN SANDERSON, BIOGRAPHY OF THE SIGNERS TO THE DECLARATION OF 
INDEPENDENCE (Phila., R.W. Pomeroy 1820). 
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each state still remain close together, but each signature stands alone.28 
Similarly, the 1855 Echoes from the Cabinet, which gathered the 
Declaration together with the Constitution and the Fugitive Slave Acts of 
1793 and 1850 as well as the Missouri Compromise and the Kansas and 
Nebraska Act of 1854, displays the facsimile of the signatures from the 
Declaration en masse, showing them as an undifferentiated totality.29 These 
shifts in the depiction of the signatures moved the collections of signatures 
in the direction of representing the country as a totality instead of a set of 
“Free and Independent States.”30 

By 1846, “John Hancock” had come to designate a certain kind of 
signature; in the first use of the term attested to by the Oxford English 
Dictionary31, Oliver Wendell Holmes Senior—himself a literary figure of 
some note besides being the father of the Justice—sent a friend his 
signature with the purpose of serving as an autograph for Edgar Allen Poe, 
asserting “[m]odestly, therefore, yet firmly, avoiding equally the 
pretentious boldness of John Hancock, and the voluntary self-diminution of 
those who write their names in the circumference of the same sixpence 
which already covers a copy of the Lord’s prayer in full, I subscribe myself 
Yours very truly, Oliver Wendell Holmes.”32 Within a decade of this letter, 
public primers on politics like Echoes from the Cabinet emerged that 
foregrounded the Declaration, often in service of quelling sectional 
unrest.33 The confluence of interest in the signatures on the Declaration and 
the Declaration as a document supporting national unity was not 
coincidental, but instead arose out of the politics of the deployment of the 
Declaration within the preceding half century. 
 
 28. In some versions, the state of the respective signer is written in the margin as well.  
 29. Figure 4. See ECHOES FROM THE CABINET; COMPRISING THE CONSTITUTION OF THE UNITED 
STATES; DECLARATION OF INDEPENDENCE; FUGITIVE SLAVE BILLS OF 1793 & 1850; MISSOURI 
COMPROMISE; THE KANSAS AND NEBRASKA BILL OF 1854. ALSO, THE FAC-SIMILE AUTOGRAPH NAMES 
OF THE SIGNERS OF THE DECLARATION OF INDEPENDENCE 47–48 (N.Y.C., Dayton & Wentworth 1855) 
[hereinafter ECHOES FROM THE CABINET].  
 30. THE DECLARATION OF INDEPENDENCE para. 32 (U.S. 1776). 
 31. A SUPPLEMENT TO THE OXFORD ENGLISH DICTIONARY, supra note 1.  
 32. Letter from Oliver Wendell Holmes to James T. Fields (Dec. 29, 1846), in PASSAGES FROM 
THE CORRESPONDENCE AND OTHER PAPERS OF RUFUS W. GRISWOLD 220, 221 (Cambridge, Mass., W: 
M. Griswold 1898).  
 33. See, e.g., EDWARD CURRIER, THE POLITICAL TEXT BOOK: CONTAINING THE DECLARATION 
OF INDEPENDENCE, WITH THE LIVES OF THE SIGNERS; THE CONSTITUTION OF THE UNITED STATES; THE 
INAUGURAL ADDRESSES AND FIRST ANNUAL MESSAGES OF ALL THE PRESIDENTS, FROM WASHINGTON 
TO TYLER; THE FAREWELL ADDRESSES OF GEORGE WASHINGTON AND ANDREW JACKSON; AND A 
VARIETY OF USEFUL TABLES, &C. &C. (Holliston, Mass., Warren Blake 1841); ECHOES FROM THE 
CABINET, supra note 29. 
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FIGURE 2.  Declaration of Independence 
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FIGURE 3.  Signatures Line-by-Line 
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FIGURE 4.  Undifferentiated Signatures 
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I.  CONSTITUTIONAL CONSTRUCTION AND THE POLITICS OF 
THE DECLARATION, 1817–1824 

Writing in 1962, Philip Detweiler explained early partisan debates 
about the Declaration of Independence;34 Thomas Jefferson’s authorship 
called the work into question for Federalists and it was instead championed 
by the Anti-Federalists. Detweiler concluded that after the War of 1812, 
“[t]he disintegration of the Federalist party and the rejection of their 
political ideology by a new generation of Americans assured the 
dominance of the Jeffersonian Republican views of the Declaration.”35 He 
then cited to the burgeoning of historical, literary, and painterly interest in 
the subject beginning in the later 1810s.36 What his account neglects, 
however, is the continuing dispute about the sources for authority of the 
Declaration, ones that played out not only on the popular, but also on the 
constitutional stage.37 

From sometime around 1817—only a few years after collectors began 
to assemble the first autographs of the signers—various authors started to 
craft a mythology around these figures that would support a broad view of 
national, federal authority. One such enterprise consisted in Congress’s 
commission to John Trumbull to paint four pictures of the Revolutionary 
period; the first among them both in order of passage and of priority was 
that of the signing of the Declaration.38 

These commissions no doubt resulted in part from Trumbull’s own 
assiduous lobbying. He had already begun preparation of portraits for a 
painting of the signing of the Declaration many years before, and the letters 
 
 34. Philip F. Detweiler, The Changing Reputation of the Declaration of Independence: The First 
Fifty Years, 19 WM. & MARY Q. 557, 571 (1962). 
 35. Id. at 571. 
 36. Id. at 572. 
 37. Alexander Tsesis’s For Liberty and Equality contains a helpful account of the political 
struggles surrounding the Declaration in the early decades of the nineteenth century. See ALEXANDER 
TSESIS, FOR LIBERTY AND EQUALITY: THE LIFE AND TIMES OF THE DECLARATION OF INDEPENDENCE 
(2012).  
 38. The Congressional resolution initially contemplated a depiction of the signing only. See S. 
JOURNAL, 14th Cong., 2d Sess. 106 (1816) (noting that a resolution was read to the effect “[t]hat the 
President of the United States be, and he is hereby authorized to employ John Trumbull, of Connecticut, 
to compose and execute a painting commemorative of the declaration of independence; to be placed, 
when finished, in the capitol of the United States”). Other revolutionary scenes were added 
subsequently. Id. at 114 (“The resolution to authorize the President of the United States to employ John 
Trumbull to execute a painting commemorative of the declaration of independence, was read the second 
time. On motion by Mr. Goldsborough, Ordered, That it be referred to a select committee with 
instructions to confer with colonel John Trumbull for the purpose of selecting two additional scenes 
from the period of the revolution to be the subjects of paintings, which together with the declaration of 
independence when completed, are to be deposited in the capitol of the United States.”).  
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demonstrating his vigorous efforts the following year to get Senators to 
subscribe to prints of the individual signers suggest his tenacity in pursuit 
of this and related projects.39 Nevertheless, something seems to have 
rendered this moment the culturally salient time for such endeavors. As 
Trumbull himself derided in 1818, “[John] Binns is getting numerous 
subscribers for a mere verbal copy of the Declaration, at ten dollars, 
embellished as he calls it with flags, and state coats of arms, and four or 
five heads, like the Christmas specimens of children at a writing school.”40 

Nor was Detweiler entirely correct that this interest in the Declaration 
tokened the ascendancy of a Jeffersonian Republican approach to the 
document. The Senate vote on the Trumbull commission is illuminating in 
this respect. While some may have objected to the paintings on the grounds 
of cost, it is striking that the resolution was not only not unanimously 
approved, but all those who voted against the resolution had also identified 
as Republicans.41 

Around the same time, in 1820, John Sanderson began publication of a 
series of nine books (only authoring the first several himself) entitled 
Biography of the Signers to the Declaration of Independence.42 The aim of 
these volumes was to regale the reader with the lives and exploits of the 
signers “in a corporate capacity.”43 The first book is almost entirely 
devoted to a lengthy introduction, which a contemporary review 
condemned as verbose, digressive, and repetitive.44 The Introduction takes 
upon itself, however, an important project, that of justifying engaging in 
biography of the signers at this moment; the seemingly digressive episodes 
actually contribute substantially to that justification. 

Several aspects of the Introduction are worth noting in this regard. 
First, it furnishes a somewhat lengthy history of the colonies before the 
 
 39. See JOHN TRUMBULL, AUTOBIOGRAPHY, REMINISCENCES AND LETTERS OF JOHN 
TRUMBULL, FROM 1756 TO 1841, at 356–68 (New Haven, B.L. Hamlen 1841). 
 40. Id. at 358. 
 41. The list includes Senators: John Condit (R-NJ); Nathaniel Macon (R-NC); Jeremiah Morrow 
(R-OH); James Noble (R-IN); Jonathan Roberts (R-PA); Benjamin Ruggles (R-OH); and James Wilson 
(R-NJ). S. JOURNAL, 14th Cong., 2d Sess. 139 (1817).   
 42. SANDERSON, supra note 27. 
 43. Id. at i. 
 44. Speaking of Sanderson’s Introduction, one reviewer stated: 

Honesty also compels us to say, notwithstanding the author’s apology in the outset, that 
this portion of the work is too long and too diffuse, the reasoning not very original, and the 
relation laboring occasionally under the vital disease of a barrenness of facts. There is also, 
we must be pardoned for saying, in point of mere literary execution, much false taste of 
every kind, in this part of the book.  

Art. XII.—Biography of the Signers to the Declaration of Independence. By John Sanderson; vols. I. 
and II. Philadelphia, 16 N. AM. REV. 184, 184 (Jared Sparks et al. eds., Bos., O. Everett 1823). 
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Revolution. During the course of this exposition, it highlights pre-
Revolutionary efforts at unity and British opposition to those measures, 
thus bolstering a national theory of American history.45 Hence, Sanderson 
contends that “[a] dissociable temper [among the colonies] . . . was 
studiously fomented by Great Britain.”46 Furthermore, when, in order to 
combat French dominance in the Americas, “it was proposed . . . to give 
concert and stability to [colonial] operations, by a general confederacy of 
the states,” the “scheme was rejected in England from a fear that it might 
furnish a principle of association among the colonists, dangerous to the 
sovereignty of the mother country.”47 The joining together of the colonies 
would have represented a step toward freedom, and their separation instead 
aids the forces of colonization. Sanderson here both points to earlier efforts 
at national unity and suggests that such unity supports the highest political 
values. 

Second, the Introduction laments the lesser status of American 
literature as compared with European precedents, yet simultaneously 
suggests that the heroes of the Declaration can become the mythic 
precedents for an American literary canon. Like predecessors from the 
Founding generation and Early Republic, Sanderson bewails the fact that 
“[l]iterature is perhaps the only object upon which the eye of an American 
looks back to the land of his ancestors with humiliation and regret. And 
few subjects are indeed, more worthy of exciting the sensibility of national 
pride and emulation.”48 Sanderson attributes the literary deficiencies of the 
colonies partly to their embattled, frontier circumstances and partly to 
British stinginess in encouraging a broad education.49 During the 
Revolutionary period, Sanderson suggests that the urgency of the cause 
rendered the participants more eloquent.50 Nevertheless, “there being no 
exclusive devotion to letters among them, few possess sufficient excellence 
 
 45. See SANDERSON, supra note 27, at xcviii–xcix. 
 46. Id. at xcviii. 
 47. Id. at xcix. 
 48. Id. at l. In The State as a Work of Art, Eric Slauter highlights the prevalence of the 
embarrassment about the lack of an American literary tradition within the Early Republic and efforts to 
supply the lack through veneration of the state. See ERIC SLAUTER, THE STATE AS A WORK OF ART: 
THE CULTURAL ORIGINS OF THE CONSTITUTION (2009). 
 49. SANDERSON, supra note 27, at xliii–xliv (maintaining both that “[a]midst the enterprizes 
achieved by the colonists, but little leisure was afforded them for the cultivation of literature and 
science” and that “the policy of the British government in the literary discipline, as in other objects of 
the administration of her provinces, was narrow and bigoted. . . . To propagate a taste for learning, 
which tends to inspire a liberality of sentiment, a sense of personal dignity and independence, among a 
people already too acute and inquisitive in the investigation of their rights, would have been repugnant 
to all the prudential maxims of arbitrary power”).  
 50. See id. at xlvi. 
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either of composition or matter to engage the attention of posterity.”51 He 
made an exception for Benjamin Franklin, who, “by the consent of all 
civilized nations, has attained a rank in the literary as well as in the political 
world.”52 The future, however, holds promise for literature, he opines.53 If 
it would have been unreasonable to expect an efflorescence of the arts 
during the Revolutionary period, as “[p]reeminence in literature and the 
fine arts is rarely coexistent with the political glory and prosperity of a 
nation,” and “[i]t is not amidst the victories of Marathon or of Salamis 
[that] we are to seek the unrivalled declamations of Demosthenes,” there is, 
nevertheless, “abundant consolation in the prospect of the future.”54 

At the same time, by invoking the founding myths of the Greeks and 
Romans as a precedent for his own endeavors, Sanderson suggests that his 
biographies of the signers will begin to supply the literary tradition so 
desperately needed within America.55 Although American history “do[es] 
not furnish those brilliant transactions or vicissitudes, which animate the 
narrations of the historian[,] . . . the history of the origin of our country is 
not less instructive, though less amusing, by being limited to the simplicity 
of truth.”56 The dullness with which the reviewer charged Sanderson is 
thereby turned into the virtue of veracity over the embellishments of the 
ancients. 

Finally, Sanderson’s Introduction emphasizes the “feelings” animating 
early Americans and the role of sentiment in establishing the new nation: 

Among the qualities by which nations are distinguished there is yet 
one that, more than all others, has called into activity the virtuous 
energies of the human mind, and to which all ages have gratuitously 
offered their highest tribute of admiration. It is that kindred affection, 
that is felt and not defined, by which man is bound to the land of his 
nativity[;] . . . it is that sympathetic spirit which impels him to rejoice, 
with a generous pride, at the prosperity of his country, and, with a filial 
tenderness, to weep over her misfortunes; which identifies her glory with 
his individual honour, teaches him to regard her errors, as the foibles of a 
mother, with extenuation, and to offer the willing sacrifice of his life in 
her defence. It is patriotism. A feeling that is interwoven with the most 
intimate contexture, and comprehends, it is said, all the honest affections 
and charities of the human heart. To this virtue our ancestors have the 

 
 51. Id. at xlvii. 
 52. Id. 
 53. Id. at li.  
 54. Id. at xlviii, li . 
 55. See id. at lxix–lxx (referring to the origin myths of the Greeks and Romans). 
 56. Id. at lxix, lxx. 
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most honorable and indisputable titles; founded upon the acknowledged 
fidelity and bravery with which, on all occasions, they defended their 
country, upon their sensibility to national insult, their devotion to liberty, 
and, above all, upon that beneficent and paternal regard, with which they 
consulted, at the hazard of their individual repose, their fortunes and 
their lives, the glory and happiness of their posterity.57  

This passage connects “individual honor” with the “glory” of the 
nation in two respects, suggesting that the particular citizen sees national 
glory as a reflection of his own honor and that the “hazard[s]” undertaken 
by the nation’s “ancestors,” such as the signers of the Declaration, redound 
to the honor of the country as a whole rather than simply their own honor. 
Here, the pledge in the Declaration that the signers would tie their honor to 
the defense of the country’s freedom finds an echo. 

In addition to these mechanisms for inducing national fervor in 
relation to the signers, Sanderson furnishes a transcript of the Declaration 
at the end of the Introduction, but omits from it the title The unanimous 
declaration of the thirteen United States of America, thereby reducing the 
states’ role in the document, just as his list of signatures does.58 

Rather than simply emerging out of a new, non-partisan spirit of 
appreciation for the Declaration and its heritage, this biography of the 
signers and similar works staked out a position in the contest over whose 
politics the Declaration supported. Countering the view of those opposed to 
broad construction of federal powers under the Constitution, Sanderson and 
those writing alongside him created instead a new national myth of the 
Declaration—one in which the individual and the federal government 
would be harmoniously blended.59 That the Declaration is now so 
intimately entwined with our image of its signers is a mark of their success. 
What, then, were the alternative conceptions of the Declaration? 

In both state and federal supreme courts, a number of cases from the 
late eighteenth century through Gibbons v. Ogden60 in 1824 furnish a strain 
of argument supporting the state authority for the Declaration and the 
necessity of the states as undergirding independence. Hence, Judge Henry 
 
 57. Id. at lxv–lxvi  (citation omitted). 
 58. Id. at ccxviii–ccxxiv.  
 59. Although drawing on Durkheim’s theory of totems rather than a notion of the unity of the 
people, Josh Lauer identifies a similar relationship between part and whole in the nineteenth-century 
obsession with the signers. As Lauer writes, “for the autograph collector the signature of any one of the 
56 Signers may be taken to represent the full power of the original Declaration itself.” Lauer, supra note 
22, at 156.   
 60. Gibbons v. Ogden, 22 U.S. (9 Wheat.) 1 (1824). 
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St. George Tucker, in the 1793 Virginia case of Kamper v. Hawkins, 
elaborated a claim for the nature of the Virginia Constitution as higher law 
that drew upon the relationship between it and the state’s ability to declare 
independence: 

It seems to me an observation of great importance, that the 
declaration of independence by this state, was first made in that 
instrument which establishes our constitution. The instant that the 
declaration of independence took effect, had the convention proceeded 
no farther, the government, as formerly exercised by the crown of Great 
Britain, being thereby totally dissolved, there would neither have been an 
ordinary legislature, nor any other organized body, or authority in 
Virginia. Every man would have been utterly absolved from every social 
tie, and remitted to a perfect state of nature. But a power to demolish the 
existing fabric of government, which no one will, I presume, at this day, 
deny to that convention, without authority to erect a new one, could 
never be presumed. A new organization of the fabric, and a new 
arrangement of the powers of government, must instantly take place, to 
prevent those evils which the absence of government must infallibly 
produce in any case; but more especially under circumstances so awful, 
and prospects so threatening, as those which surrounded the people of 
America, at that alarming period. It would therefore have been absurdity 
in the extreme, in the people of Virginia, to authorize the convention to 
absolve them from the bonds of one government, without the power to 
unite them under any other, at a time when the utmost exertions of 
government were required to preserve both their liberties and their lives: 
but since they are both in form, and effect only different clauses of the 
same act, and necessary consequences of each other, to question the 
validity of the one, is to deny the effect of the other. The declaration of 
independence, and the constitution, as the ACTS OF THE PEOPLE, must 
therefore stand, or fall together.61  

 
 61. Kamper v. Hawkins, 3 Va. (1 Va. Cas.) 20, 42–43 (1793). To somewhat different effect, 
William Judd, a judge in Connecticut who opposed the federalists, reasoned that the “old agreement of 
a few inhabitants, settled at Hartford, Windsor and Weathersfield,” which federalists had claimed 
furnished a constitution for Connecticut, was completely inadequate to supply the absence created by 
the “declaration of independence in 1776, which annulled the charter” and thereby eliminated a 
constitution for the state. WILLIAM JUDD, WILLIAM JUDD’S ADDRESS TO THE PEOPLE OF THE STATE OF 
CONNECTICUT ON THE SUBJECT OF THE REMOVAL OF HIMSELF AND FOUR OTHER JUSTICES FROM 
OFFICE, BY THE GENERAL ASSEMBLY OF SAID STATE, AT THEIR LATE OCTOBER SESSION, FOR 
DECLARING AND PUBLISHING THEIR OPINION THAT THE PEOPLE OF THIS STATE ARE AT PRESENT 
WITHOUT A CONSTITUTION OF CIVIL GOVERNMENT 7 (Conn., Sidney’s Press 1804). Instead, he opined, 
it was necessary “if the people possessed the supreme power,” for them to make a state constitution for 
themselves. Id. Although asserting, like St. George Tucker, that the Declaration had eliminated the 
existing colonial charter, Judd maintains that in Connecticut this had the effect of leaving the state 
without a constitution. See id. at 9. Nevertheless, he envisions the people of Connecticut as a self-
governing body obliged to fill in the gap by popular approval not merely through the will of its 
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By the time of Gibbons, the states’ declaration of independence had, 
for Thomas J. Oakley, the lawyer representing New York, come to stand 
for the limitations of federal authority under a government of enumerated 
powers. Hence, as the case report elaborates: 

Mr. Oakley, for the respondent, stated, that there were some general 
principles applicable to this subject, which might be assumed, or which 
had been settled by the decisions of this Court, and which had acquired 
the force of maxims of political law. Among these was the principle, that 
the States do not derive their independence and sovereignty from the 
grant or concession of the British crown, but from their own act in the 
declaration of independence. By this act, they became “free and 
independent States,” and as such, “have full power to levy war, conclude 
peace, contract alliances, establish commerce, and to do all other acts 
and things which independent States may of right do.” The State of New-
York, having thus become sovereign and independent, formed a 
constitution, by which the “supreme legislative power” was vested in its 
Legislature: and there are no restrictions on that power, which in any 
manner relate to the present controversy. On the other hand, the 
constitution of the United States is one of limited and expressly 
delegated powers, which can only be exercised as granted, or in the cases 
enumerated. This principle, which distinguishes the national from the 
State governments, is derived from the nature of the constitution itself, as 
being a delegation of power, and not a restriction of power previously 
possessed; and from the express stipulation in the 10th amendment, that 
“the powers not delegated to the United States by the constitution, nor 
prohibited by it to the States, are reserved to the States respectively, or to 
the people.” The national constitution must, therefore, be construed 
strictly, as regards the powers expressly granted, and the objects to 
which those powers are to be applied. As it is a grant of power in 
derogation of State sovereignty, every portion of power, not granted, 
must remain in the State Legislature.62  

Oakley here taps into the strand of interpretation of the Declaration 
 
legislature. See id. Alexander Addison, writing in support of the Sedition Act, expressed a view of the 
effect of the Declaration on existing legal regimes contrasting with that of Judd:  

The declaration of Independence, though it annulled the power of Britain over the 
colonies, established no superintending government in its room; and each colony became a 
free and independent state. But this could not alter any of the law of the several states, 
except what necessarily resulted form the change of situation. There was a common law in 
each state before the declaration of Independence, and it remained after this declaration. 

ALEXANDER ADDISON, ANALYSIS OF THE REPORT OF THE COMMITTEE OF THE VIRGINIA ASSEMBLY, ON 
THE PROCEEDINGS OF SUNDRY OF THE OTHER STATES IN ANSWER TO THEIR RESOLUTIONS 30 (Phila., 
Zachariah Poulson, Jr. 1800).  
 62. Gibbons v. Ogden, 22 U.S. (9 Wheat.) 1, 33–34 (1824) (second emphasis added) (citations 
omitted). 
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that emphasized the agency of the “free and independent states” that 
produced it and were posited by it and insists that these states enjoy a 
plenary sovereignty that the federal government cannot replicate. 

Oakley’s rhetoric of “strict construction” (which sounds more 
contemporary than the 1820s) links his argument with the constitutional 
theories of John Taylor of Caroline (1753–1824), a Virginian politician and 
writer who listed among his works Construction Construed and 
Constitutions Vindicated and New Views of the Constitution of the United 
States.63 His writings took explicit aim against broad understandings of the 
Commerce Clause and the grounds for Chief Justice Marshall’s 1819 
opinion in McCulloch v. Maryland,64 upholding the constitutionality of the 
Bank of the United States, as well as alluding to the difficulty of 
determining the principles undergirding the Missouri Compromise of 
1820.65 

In Construction Construed, a work manifestly opposed to a notion of 
“construction” that would enlarge the powers of the federal government, 
Taylor relies heavily on a reading of the Declaration in which the document 
furnishes a political theory of natural rights as opposed to sovereignty.66 
Taylor begins by suggesting that sovereignty as a concept belongs 
primarily with the history of monarchs, including the oppressive Stuart 
kings, and has no place within a system authorized by the people.67 In a 
chapter on “Sovereignty,” Taylor observes that “[n]either the declaration of 
independence, nor the federal constitution, nor the constitution of any 
single state, uses this equivocal and illimitable word.”68 Instead, the main 
 
 63. JOHN TAYLOR, CONSTRUCTION CONSTRUED, AND CONSTITUTIONS VINDICATED (Richmond, 
Shepherd & Pollard 1820) [hereinafter TAYLOR, CONSTRUCTION CONSTRUED]; JOHN TAYLOR, NEW 
VIEWS OF THE CONSTITUTION OF THE UNITED STATES (D.C., Way and Gideon 1823) [hereinafter 
TAYLOR, NEW VIEWS]. For a broader discussion of the politics of strict construction and related 
theories of constitutional interpretation between the Founding and the Civil War, see PETER 
ZAVODNYIK, THE AGE OF STRICT CONSTRUCTION: A HISTORY OF THE GROWTH OF FEDERAL POWER, 
1789–1861 (2007). For the biographical and political contexts of John Taylor’s theoretical writings, see 
generally C. WILLIAM HILL, JR., THE POLITICAL THEORY OF JOHN TAYLOR OF CAROLINE (1977).   
 64. McCulloch v. Maryland, 17 U.S. (4 Wheat.) 316 (1819). 
 65. TAYLOR, CONSTRUCTION CONSTRUED, supra note 63, at i. The discussion of McCulloch 
occupies five chapters of Construction Construed, and the “Missouri question” takes up another. See id. 
at 79–202, 291–314. 
 66. Id. at 25–26. 
 67. Id. at 26–27, 58. 
 68. Id. at 25. Later, Taylor explains that:  

Far from allowing sovereignty to governments, or confiding our rights to a balance 
between arbitrary and artificial political principles, we were obliged to feel and to act upon 
the genuine and natural principle of self-government; to extract from it the obvious truths 
“that sovereignty resided in the people, and that magistrates were consequently their 
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principle galvanizing the Revolution consisted in the “natural right of self-
government” not “[t]he divinity of sovereignty.”69 Whereas governments 
are conventional, the natural right of self-government remains inherent. 
Hence, any reference to the sovereignty of the government designates an 
imaginary concept.70 

Taylor particularly deplores the notion of divided sovereignty, 
claiming that in various historical instances where two sovereigns 
supposedly ruled simultaneously, “sovereignty being by its nature a unit, its 
division implied usurpation.”71 He ultimately, however, decides not to 
eliminate “common language” entirely from his study and instead only to 
refer to “the term ‘sovereignty’ as an attribute of the right of self-
government, and only applicable to the people.”72 

Self-government is not the only natural right in which Taylor is 
interested. Comparing the rights of property with those of freedom of 
religion and deploring that the former have not yet been protected—in his 
view—as rigorously as the latter under the American mode of government, 
Taylor attempts to bolster these against federal encroachment.73 Property is 
so central to his account of legitimate government that Taylor maintains 
that “[t]o define the nature of a government truly, I would say, that a power 
of distributing property, able to gratify avarice and monopoly, designated a 
bad one; and that the absence of every such power, designated a good 
one.”74 The natural right of property is, for Taylor, connected with the 
critique of sovereignty: “Oppression is universally caused by pecuniary 
fanaticism. If the proposition be true, the remedy is indicated. Does the 
indication point to a sovereignty in governments over property, or to its 
security against a power so despotick?”75 From the rest of his treatise, the 
answer is obviously the latter. 
 

trustees,” and to vindicate these rights by creating co-ordinate and collateral political 
departments invested with limited powers . . . .  

Id. at 52. 
 69. Id. at 36–37. 
 70. Id. at 32. 
 71. Id. at 27. 
 72. Id. at 33. 
 73. As Taylor writes: 

Between an absolute power in governments over the religion and over the property of men, 
the analogy is exact, and their consequences must therefore be the same. Freedom of 
religion being the discovery by which religious liberty could only be established; freedom 
of property must be the only means also, for the establishment of civil liberty. 

Id. at 9–10. 
 74. Id. at 15.  
 75. Id. at 27. 
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While insisting on the self-governance of the people, Taylor is also 
eager to reject the notion that the “People” referred to in the Founding 
documents are the people of the entire nation. Hence, he emphasizes that 
the Declaration “declares the colonies ‘to be free and independent 
states.’”76 He further elaborates that the 

assertion of the ‘right of the people to alter, abolish and institute 
governments’ could only have a reference to the conventional or 
collective beings, under that denomination, then existing. These were a 
people of each state. Accordingly the people of each state executed the 
vindicated right, and no body thought of any other people.77   

Taylor later makes explicit what remains implicit here—that his insistence 
on the Declaration as derived from the people of the free and independent 
states is meant to controvert Chief Justice Marshall’s claim in McCulloch 
that the Constitution created a national people.78 

In New Views of the Constitution of the United States, Taylor 
elaborates further on the stakes of his interpretation of the Declaration and 
the role of the states therein, here conceding to the rhetoric of sovereignty. 
Beginning this work by combating the notion that the “union” referred to in 
the Constitution is an absolute unification, he insists that it remains a union 
for special purposes, deriving this conclusion from the primacy of the 
Declaration in creating a body or set of bodies separate from Britain: 

In order to determine whether the United States meant by the term union, 
to establish a supreme power or a limited association, we must 
commence our inquiry at their political birth, and accommodate our 
arguments with the principles they avowed in proclaiming their political 
existence . . . . “We the representatives of the United States of 
America . . . do, in the name and by the authority of the good people of 
these colonies, solemnly publish and declare, that these United Colonies 
are, and of right ought to be, free and independent states; and that as free 
and independent states, they have full power to levy war, conclude 
peace, contract alliances, establish commerce, and do all other acts and 
things, which independent states may of right do.” Such is the origin of 
our liberty, and the foundation of our form of government. The 
consolidating project ingeniously leaves unexamined the arguments 
suggested by this declaration, and commences its lectures at the end of 
the subject to be considered. If the declaration of independence is not 

 
 76. Id. at 25.  
 77. Id. at 62. 
 78. Id. at 120–21. 
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obligatory, our intire political fabrick has lost its magna charta, and is 
without any solid foundation.79 

The aspects of sovereignty that the Declaration gives to these “free 
and independent states” was necessary even for the creation of the U.S. 
Constitution; “[t]ake from the states the political character they assumed by 
the declaration of independence, and they could not have united.”80 Taylor 
likewise derives comfort in his narrow interpretation of the union that the 
Constitution itself generated from the fact that “the declaration of 
independence was never repealed. Its annual commemorations 
demonstrated, and continue to demonstrate, a publick opinion, that it still 
lives; and the constitution did not confer sovereignty and independence 
upon the federal government, as the declaration of independence had done 
upon the states.”81 

At the same time, Taylor acknowledges that his has not been the only 
interpretation of the Declaration and that his opponents too derive support 
from the same source. As he explains, “[t]he project for a national form of 
government was deduced from the doctrine . . . that the declaration of 
independence had committed the gross blunder of making the states 
dependent corporations; that it was in fact a declaration of dependence.”82 

Both Construction Construed and New Views articulate an argument 
against broad “construction” of the powers granted to the federal 
government by the Constitution based on the principles of the Declaration  
and its language of “free and independent states.” In arguing for the license 
granted by New York under which Aaron Ogden ran his steamship against 
a federal power over commerce in Gibbons v. Ogden, Oakley employed 
many of the arguments for “strict construction” that Taylor adduced.83 He 
was, however, unsuccessful, and the principle of strict construction 
suffered yet another defeat at the hands of Chief Justice Marshall when the 
case was decided in favor of Gibbons and the federal government in 
1824.84 
 
 79. TAYLOR, NEW VIEWS, supra note 63, at 2. 
 80. Id. at 2–3. 
 81. Id. at 36. 
 82. Id. at 18. 
 83. See Gibbons v. Ogden, 22 U.S. (9 Wheat.) 1 (1824). 
 84. Id. at 240.  
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III.  THE DECLARATION AND THE POLITICS OF NULLIFICATION 
AND THE BANK, 1831–1833 

On the Fourth of July, 1831, John Quincy Adams delivered an oration 
in the town of Quincy, Massachusetts to commemorate the fifty-fifth 
anniversary of independence.85 The principles of national unity derived 
from the Declaration that he set forth in this address became immediate 
fodder for controversy. Figures ranging from John Kane of Philadelphia—
later to become a federal judge—to St. George Tucker of Virginia objected 
vociferously to his reasoning, as well as to its reworking in Justice Joseph 
Story’s 1833 Commentaries on the Constitution of the United States.86 
During the same period, debate brewed over whether—despite the Supreme 
Court’s much earlier decision upholding the constitutionality of the Bank in 
McCulloch87—the Bank of the United States should be rechartered. Letters 
between Roger B. Taney, who was then serving as Attorney General to 
President Andrew Jackson, and various figures of the Jackson 
administration attest to the vehemence of opinion on questions related to 
the Bank, about which Taney later penned a lengthy historical 
manuscript.88 Nullification had likewise been a live issue since 1828. Both 
opponents of the Bank and proponents of nullification rejected Adams’s 
account of what the Declaration had achieved and instead hearkened back 
to aspects of John Taylor’s vision. 

Although Adams’s Fourth of July speech, like Taylor’s earlier 
writings, emphasized the natural right of the colonists over claims of 
“despotic” sovereignty that resonated with the history of monarchy, his 
understanding of the nature of the union diverged radically from Taylor’s.89 
According to Adams, the Declaration emerged from the united act of the 
 
 85. JOHN QUINCY ADAMS, AN ORATION ADDRESSED TO THE CITIZENS OF THE TOWN OF 
QUINCY, ON THE FOURTH OF JULY, 1831, THE FIFTY-FIFTH ANNIVERSARY OF THE INDEPENDENCE OF 
THE UNITED STATES OF AMERICA (Bos., Richardson, Lord and Holbrook 1831) [hereinafter ADAMS, 
ORATION]. 
 86. 1 JOSEPH STORY, COMMENTARIES ON THE CONSTITUTION OF THE UNITED STATES; WITH A 
PRELIMINARY REVIEW OF THE CONSTITUTIONAL HISTORY OF THE COLONIES AND STATES, BEFORE THE 
ADOPTION OF THE CONSTITUTION (Bos., Hilliard, Gray, and Co. 1833). 
 87. McCulloch v. Maryland, 17 U.S. (4 Wheat.) 316 (1819). 
 88. These documents are available in the Library of Congress’s collection of Taney’s papers. 
Some are also treated in Samuel Tyler’s Memoir of Roger Brooke Taney. See SAMUEL TYLER, MEMOIR 
OF ROGER BROOKE TANEY, LL.D. CHIEF JUSTICE OF THE SUPREME COURT OF THE UNITED STATES 
179–248 (Balt., John Murphy & Co. 1876). Carl Swisher’s biography of Taney likewise dwells at 
length on the latter’s role in the controversy over the Bank. See CARL BRENT SWISHER, ROGER B. 
TANEY 160–346 (1935).  
 89. For this reason, Adams criticizes claims of state sovereignty much more vociferously than 
those of federal sovereignty.  
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colonies and independence could not have been established without that 
prior union:  

The Declaration of Independence was a manifesto issued to the 
world, by the delegates of thirteen distinct, but UNITED colonies of Great 
Britain, in the name and behalf of their people. It was a united 
declaration. Their union preceded their independence; nor was their 
independence, nor has it ever since, been separable from their union.90 

In supporting this argument that the signers “announced their 
constituents to the world as one people, and unitedly declared the Colonies 
to which they respectively belonged, united, free and independent states,” 
Adams observed that “in the original Declaration, it [does not] appear from 
which of the Colonies any one of the fifty-six Delegates by whom it was 
signed, had been deputed.”91 Conveniently forgetting the fact that the 
signatures were grouped by state, even if not explicitly so labeled, Adams 
insisted on the unity of the signatures as proof of the unity of the nation. 

Furthermore, Adams viewed the Declaration as a form of “social 
compact,” which entailed a mutual agreement among the whole people to a 
unity undergirding the freedom and independence of the several states.92 
As he maintained, 

The Declaration of Independence was a social compact, by which the 
whole people covenanted with each citizen of the United Colonies, and 
each citizen with the whole people, that the United Colonies were, and of 
right ought to be, free and independent states. To this compact, union 
was as vital as freedom or independence. From the hour of that 
Declaration, no one of the States whose people were parties to it, could, 
without violation of that primitive compact, secede or separate from the 
rest. Each was pledged to all, and all were pledged to each by a concert 

 
 90. ADAMS, ORATION, supra note 85, at 6. 
 91. Id. at 7. In a subsequent speech, Adams remarks on the fact that the signers spoke on behalf 
of the people in general. JOHN QUINCY ADAMS, THE JUBILEE OF THE CONSTITUTION. A DISCOURSE 
DELIVERED AT THE REQUEST OF THE NEW YORK HISTORICAL SOCIETY, IN THE CITY OF NEW YORK, ON 
TUESDAY, THE 30TH OF APRIL 1839; BEING THE FIFTIETH ANNIVERSARY OF THE INAUGURATION OF 
GEORGE WASHINGTON AS PRESIDENT OF THE UNITED STATES, ON THURSDAY, THE 30TH OF APRIL, 
1789, at 15 (N.Y.C., Samuel Colman 1839) [hereinafter ADAMS, JUBILEE] (“It is not immaterial to 
remark, that the Signers of the Declaration, though qualifying themselves as the Representatives of the 
United States of America, in general Congress assembled, yet issue the Declaration, in the name and by 
the authority of the good people of the Colonies—and that they declare, not each of the separate 
Colonies, but the United Colonies, free and independent States. The whole people declared the Colonies 
in their united condition, of RIGHT, free and independent states.”). 
 92. ADAMS, ORATION, supra note 85, at 17. 
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of souls, without limitation of time, in the presence of Almighty God, 
and proclaimed to all mankind.93 

In deploring the notion that a state might secede, this passage 
summons up the prospect of state nullification of federal law. Although the 
so-called “nullification crisis” came to a head in South Carolina in 1832 
after passage of a new tariff under President Andrew Jackson, the prospect 
of nullification had already emerged by 1828.94 Aiming contumely against 
states’ claims to nullify federal law on the grounds of their own sovereignty 
toward the end of his address, Adams maintained in florid prose,  

Let this agent [of nullification] but once intrude upon your deliberations, 
and Freedom will take her flight for heaven. The Declaration of 
Independence will become a philosophical dream, and uncontrolled, 
despotic sovereignties will trample with impunity, through a long career 
of after ages, at interminable or exterminating war with one another, 
upon the indefeasible and unalienable rights of man.95 

Natural rights themselves here oppose state sovereignty insofar as it 
supports a doctrine of nullification, which is presented as inherently 
opposed to the principles propounded by the Declaration. 

In this 1831 speech, Adams gestures toward an argument about the 
relationships among the Declaration, Articles of Confederation, and 
Constitution that he subsequently fleshes out in more detail in an 1839 
speech on The Jubilee of the Constitution.96 Whereas in 1831, Adams had 
acknowledged that the Articles of Confederation, though mistaken and 
even, in his words, “a bloodless corpse,” had been “formed by many of the 
same pure and exalted patriots, who had pledged their lives, their fortunes, 
and their sacred honor, to the independence of their country,”97 he 
questioned the authority of the Articles even more forcefully in 1839 by 
claiming that the first draft of the Articles of Confederation “was prepared 
by John Dickinson, then a delegate from Pennsylvania, who voted against 
the Declaration of Independence, and never signed it.”98 Adams concluded 
from this circumstance and a comparison between the Declaration and the 
Articles that “[t]here was thus no congeniality of principle between the 
 
 93. Id. at 17–18. 
 94. For further discussion of how figures in the nullification controversy read the Declaration as 
a document supporting states’ rights, see TSESIS, supra note 37, at 88–99. 
 95. ADAMS, ORATION, supra note 85, at 37. 
 96. See ADAMS, JUBILEE, supra note 91. 
 97. ADAMS, ORATION, supra note 85, at 23, 24. 
 98. ADAMS, JUBILEE, supra note 91, at 17. 
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Declaration of Independence and the Articles of Confederation.”99 The 
problem for Adams “arose out of a departure from the principles of the 
Declaration of Independence, and the substitution of state sovereignty 
instead of the constituent sovereignty of the people, as the foundation of the 
Revolution and of the Union.”100 Hence, with the Articles, “[t]he work of 
the founders of our Independence was thus but half done,” requiring 
ratification of the Constitution as “the complement to the Declaration of 
Independence; founded upon the same principles, carrying them out into 
practical execution, and forming with it, one entire system of national 
government.”101 The Constitution which “announced itself as the work of 
the people themselves[,] . . . consummated the work, commenced by the 
Declaration of Independence.”102 

In this context, Adams did ultimately acknowledge the identity 
between many of the signers and those who designed the Articles of 
Confederation, but only in order to emphasize the personalities behind the 
Founding and the great men who created both the Declaration and the 
Constitution. As he asserted, “the great measures by which the revolution 
was commenced, conducted, and concluded, were devised and prosecuted 
by a very few leading minds.”103 The resulting narrative is one of the 
redemption of the signers: 

The Signers of the Declaration of Independence themselves, were 
the persons who had first fallen into the error of believing that a 
confederacy of independent states would serve as a substitute for the 
repudiated government of Great Britain. Experience had demonstrated 
their mistake, and the condition of the country was a shriek of terror at 
its awful magnitude. They did retrace their steps—not to extinguish the 
federative feature in which their union had been formed: nothing could 
be wider from their intention—but to restore the order of things 
conformably to the principles of the Declaration of Independence, and as 
they had been arranged in the first plans for a confederation. To make 
the people of the Union the constituent body, and the reservation of the 
rights of the states subordinate to the Constitution.104  

This story renders the Declaration and the Constitution the true 
documents of the American Republic and the Articles of Confederation 
simply the tragic mistake of virtuous heroes. Within Adams’s speech, the 
 
 99. Id. See also id. at 18–26 (comparing the Declaration with the Articles of Confederation). 
 100. Id. at 30.  
 101. Id. at 11–12, 17. 
 102. Id. at 39, 40. 
 103. Id. at 42. 
 104. Id. at 43. 



  

568 SOUTHERN CALIFORNIA LAW REVIEW [Vol. 89:541 

mythic status of the signers becomes transmuted into the notion of the 
Founders, who designed both the Declaration and the Constitution. 

The resulting canonization of the Declaration and the Constitution—as 
well as a similar reading of the Declaration—surfaces in the first volume of 
Justice Story’s 1833 Commentaries on the Constitution of the United States 
as well.105 Story devotes a significant footnote to Adams’s 1831 oration, 
maintaining that “[t]hough it has been published since the original 
preparation of these lectures, I gladly avail myself of an opportunity to use 
his authority in corroboration of the same views.”106 Regardless of the 
direction of influence, Story similarly minimizes the Articles to the 
advantage of the Declaration and the Constitution. He likewise emphasizes 
the united nature of the colonies at the time of the Declaration, asserting 
that “the declaration of the independence of all the colonies was the united 
act of all” and that “[i]t was an act of original, inherent sovereignty by the 
people themselves, resulting from their right to change the form of 
government, and to institute a new government, whenever necessary for 
their safety and happiness.”107 

Between Adams’s 1831 oration and Story’s publication, Charles 
Carroll of Carrollton, the last (although not most renowned) of the signers, 
perished. John Sergeant’s eulogy for him in Philadelphia took advantage of 
the opportunity to promote union over the possibility of nullification or 
sectional division.108 Emphasizing that Charles Carroll’s death, by 
removing the final signer, seems to be the perishing of an era, Sergeant 
noted that   

As he was for many years the single representative on earth of the 
Congress of 1776, his grave seems to be the grave of the whole. It is 
finally closed, and we are assembled around it for the last time. What 
they have left to us, is now entirely ours—ours to enjoy, and ours, be it 
remembered, with the favour of Providence, to preserve.109  

This heritage Sergeant identifies with union:  

Our part is clear. Union is our country, and we are on the side of 
our country, her constitution, her authorities, and laws. Within the 

 
 105. STORY, supra note 86. 
 106. Id. at 200 n.1. 
 107. Id. at 198. 
 108. JOHN SERGEANT, EULOGY ON CHARLES CARROLL OF CARROLLTON. DELIVERED AT THE 
REQUEST OF THE SELECT AND COMMON COUNCILS OF THE CITY OF PHILADELPHIA. DECEMBER 31ST, 
1832, at 24–29, 45 (Phila., Lydia R. Bailey 1833).  
 109. Id. at 43. 
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temple of Union are the graves of our ancestors. We will not consent that 
the glorious fabric shall be torn down—we cannot consent that the 
graves of our fathers shall be divided.110  

Charles Carroll represents all the signers; the unity of the signers is 
inviolate, and sectional division within the United States would desecrate 
their graves. The stakes seem very high. 

Among the critics of Adams’s and others’ interpretation of the 
Declaration was John Kintzing Kane, a supporter of President Jackson and 
a vocal opponent of the Bank of the United States. In A Discourse 
Pronounced Before the Law Academy of Philadelphia in 1831, he rejected 
both Adams’s insistence on the unity preceding and derived from the 
Declaration and the arguments of proponents of nullification.111 Explicitly 
taking aim against Adams, Kane stated that  

The withdrawal of the colonists from their allegiance to the mother 
country, erected the colonies into states, without any reference to the 
subsequent public declaration of their independence. Their very union 
presupposed their separate existence. There could be no compact 
between them, in their character of dependencies on the British crown: 
their voluntary union was that of self-regulating communities.112  

It was likewise, for Kane, “too much to affirm . . . that the states will cease 
to be independent and free, when they shall cease to be united.”113 Despite 
criticizing Adams’s efforts to bolster the idea of union, Kane also opined 
that “[t]he Supreme Court is the highest tribunal known to the constitution, 
and every other depository or representative of the powers of the people is 
of course bound by its decisions,” thereby negating nullifiers’ claims that 
states could independently review the constitutionality of federal law.114 

The Discourse’s positive theoretical investment lies in promoting the 
ideas—conducive to President Jackson’s subsequent veto of the Bank—
that Supreme Court precedent lacks the binding effect over time of stare 
decisis, that the meaning of the Constitution may alter according to changes 
in circumstance, and that each person who takes an oath of office—and 
even every citizen—is bound to assess for himself the constitutionality of 
 
 110. Id. at 45.  
 111. See JOHN K. KANE, A DISCOURSE PRONOUNCED BEFORE THE LAW ACADEMY OF 
PHILADELPHIA, ON THE 26TH OF OCTOBER, 1831 (Phila., Law Academy 1831). 
 112. Id. at 11. 
 113. Id. 
 114. Id. at 28, 32 (citation omitted). 
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various laws.115 He thereby draws on the strand of John Taylor’s thought 
that emphasized the determinative role of the people in the national 
compact, but substitutes a people somewhat unstuck from the Founders. 

St. George Tucker, hearkening back to his opinion in Kamper v. 
Hawkins,116 mounted a somewhat different attack on Adams—and Story as 
well—in his later Lectures on Constitutional Law, first published in 1843, 
but derived from his teaching at the University of Virginia Law School, 
which commenced in 1841.117 Like Kane, he rejects Adams’s and Story’s 
visions of union, but unlike Kane, he insists upon the “separate political 
societies” that the states represented. Hence,  

In [the] declaration the representatives of the several colonies 
pronounced that the United Colonies were and of right ought to be free 
and independent states, not that they constituted a free and independent 
state . . . . [P]lurality is acknowledged and asserted by the declaration 
itself, and that plurality is decisive of the fact, that the independence of 
the states themselves, as several political bodies, was distinctly 
asserted.118 

Addressing Story’s arguments point by point, St. George Tucker reverses 
Adams’s and Story’s claims that the Articles of Confederation represented 
a falling away from the union announced and secured by the Declaration 
and instead interprets its structure as evidence of the contemporary 
understanding of the Declaration’s effect.119 Rejecting the earlier narrative 
of the signers as well, St. George Tucker brings to the attention of his 
 
 115. Id. at 14 (“Laws may be enacted by congress, which are not in pursuance of the constitution. 
If so enacted, they are without obligatory force upon the citizen, the mere acts of an attorney who has 
disregarded the limitations of his power.”); id. at 15 (“The power of judging of this accordance between 
the fundamental law and the legislative acts of congress, devolves of course on every individual, who is 
called to execute, or even to submit to the law.”); id. at 17 (“[T]he oath which he has taken to support 
the constitution, is broken, if in the hall or on the bench he gives validity to that, which in his 
conscience he believes to contravene it.”); id. at 18 (“Or, it has been decided, that a former law was 
constitutional; and it is proposed to re-enact it in terms:—can the legislator give it his support, who 
conscientiously believes it an usurpation of power and an infraction of the constitution?”); id. at 21 (“It 
is to deny to the constitution its conservative faculty, to assert that it can only operate in the manner and 
with the means which were in the immediate view of those who framed it”).  
 116. Kamper v. Hawkins, 3 Va. (1 Va. Cas.) 20 (1793).  
 117. HENRY ST. GEORGE TUCKER, LECTURES ON CONSTITUTIONAL LAW, FOR THE USE OF THE 
LAW CLASS AT THE UNIVERSITY OF VIRGINIA (Richmond, Shepherd and Colin 1843). 
 118. Id. at 87.  
 119. See id. at 90–91 (“If, indeed, there could be any doubt that thirteen independent communities 
sprung into existence with the declaration of independence, that doubt would be removed, by the 
manner in which the states themselves, looked upon their position. Their view of the matter is distinctly 
disclosed in the articles of confederation.”). 
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students a passage from Justice Chase’s opinion in Ware v. Hylton120 in 
which “he declares, that he considers the declaration of independence 
(which he himself had signed,) ‘as a declaration NOT that the United States 
jointly, in a collective capacity, were independent states, but that EACH OF 
THEM was a sovereign and independent state.’”121 Throughout St. George 
Tucker’s discussion, the Declaration’s assertion of “free and independent 
states” takes center stage as it had in John Taylor’s earlier writings. 

CONCLUSION 

Commentators have often noted the use of the Declaration by 
abolitionists and anti-slavery advocates leading up to the Civil War, as well 
as its appearance in Chief Justice Roger B. Taney’s 1856 opinion in Dred 
Scott v. Sandford.122 By this period, much of the discussion surrounding the 
Declaration had migrated from the political structure it established to the 
content of its claim that “all men are created equal.”123 In arguing against 
the notion that these words meant what they said, however, Taney 
hearkened back, in part, to the arguments about the Declaration from earlier 
in the century. 

Taney had earlier been exposed to claims about the Declaration’s role 
in determining the political structure of the United States as well as its 
proclamation of equality for all. In 1818, a Methodist minister named Jacob 
Gruber gave a sermon—to a Maryland group that included slaves—
lamenting the inconsistency between the Declaration’s insistence on 
equality and the bloody practices of slaveholders.124 He was indicted on 
charges of unlawfully and maliciously inciting the slaves in his audience to 
rebellion.125 Among Gruber’s lawyers was Taney himself.126 During the 
course of the case, several lawyers alluded not only to Gruber’s use of the 
Declaration, but also to the salience of the Declaration in the recent 
congressional debates pertaining to the Missouri Compromise.127 

Taney was also close enough to John Kane, the author of the 
 
 120. Ware v. Hylton 3 U.S. (3 Dall.) 199 (1796). 
 121. ST. GEORGE TUCKER, supra note 117, at 92. 
 122. Dred Scott v. Sandford, 60 U.S. (19 How.) 393 (1857).  
 123. THE DECLARATION OF INDEPENDENCE para. 2 (U.S. 1776). 
 124. David Martin, Trial of the Rev. Jacob Gruber, Minister in the Methodist Episcopal Church, at 
the March Term, 1819, in the Frederick County Court, for a Misdemeanor, at iii–v, xiii–xx 
(Fredericktown, David Martin 1819). 
 125. Id. at 21–24. 
 126. Id. at 32–46, 111.  
 127. Id. at 73–74, 88–89. For a treatment of the centrality of the Declaration to debates over the 
Missouri Compromise, see TSESIS, supra note 37, at 63–74. 
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Discourse before the Philadelphia Law Academy, that a letter has been 
preserved summoning Kane to either Taney’s home or office at his earliest 
convenience.128 The letter was written in 1834, only a few years after 
Kane’s address. Somewhat later, Taney was invited to be present at John 
Quincy Adams’s Jubilee oration, but wrote to graciously decline the 
invitation.129 It would hardly be surprising if he had later read Adams’s 
words. Taney’s proximity to these figures and their deployments of the 
Declaration in support of state or national authority suggests that he was 
probably aware of their arguments.  

In Dred Scott, Taney invoked the mythic status of the framers rather 
than the signers of the Declaration. He expressed incredulity that the 
framers could have acted as inconsistently as they did if they had meant to 
include people of all races in the claim that “all men are created equal”: 

[T]he men who framed this declaration were great men,—high in literary 
acquirements, high in their sense of honor, and incapable of asserting 
principles inconsistent with those on which they were acting. They 
perfectly understood the meaning of the language they used, and how it 
would be understood by others; and they knew that it would not, in any 
part of the civilized world, be supposed to embrace the negro race, 
which, by common consent, had been excluded from civilized 
governments and the family of nations, and doomed to slavery. They 
spoke and acted according to the then established doctrines and 
principles, and in the ordinary language of the day, and no one 
misunderstood them.130  

Although taking up the hagiography that had been devoted to the 
signers in the earlier nineteenth century, Taney deploys this tradition to 
claim that the framers’ words could not have deviated from their deeds. 
Unlike Adams’s fallible signers, who fell into the Articles of Confederation 
unwittingly, but managed to extricate themselves eventually, Taney’s 
framers of the Declaration are men who stick to their plan through thick 
and thin. 

Even more significantly, Taney appears to reject Adams’s and Story’s 
visions of the Declaration as a document of unity as he relies heavily on 
evidence of the treatment of African-Americans in colonial and state 
legislation, as well as in the Articles of Confederation. Citing to colonial 
 
 128. Letter from R. B. Taney to J. Kane (May 28, 1834) (“Mr. Taney will feel obliged if Mr. Kane 
will call at his house this evening—or at the office tomorrow morning as may best fit Mr. Kane’s 
convenience.”). 
 129. Tyler, supra note 88, at 350–51. 
 130. Dred Scott v. Sandford, 60 U.S. (19 How.) 410 (1857). 
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ordinances of Maryland and Massachusetts pertaining to free blacks, he 
claims that they “are a faithful index to the state of feeling towards the 
class of persons of whom they speak, and of the position they occupied 
throughout the thirteen Colonies, in the eyes and thoughts of the men who 
framed the Declaration of Independence and established the State 
constitutions and governments.”131 He likewise cites to the laws of “every 
one of the thirteen Colonies which united in the Declaration of 
Independence” and relies at several points on the Articles of 
Confederation.132 Rather than announcing an aspirational union based on 
the people’s natural rights, Taney’s Declaration was construed in light of 
the meanings given by pre-existing laws of the colonies. 
 By the time of Dred Scott, debates about the Declaration had largely 
shifted from the issue of union to that of equality, yet the prior decades of 
discussion on the former subject influenced advocates’ and jurists’ 
approach to resolving the latter. Now unmoored from their use to advocate 
greater national power, the signers had become the framers, available for a 
variety of political deployments. 
  
 
 131. Id. at 409. 
 132. Id. at 408, 418, 419, 426, 434, 435 
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