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INTRODUCTION 

Judicial override is a practice by which a judge overrules a sentence 
decided by a jury. Perhaps the most alarming, infamous, and controversial 
form of judicial override occurs when a judge overrules a jury’s 
recommendation for life imprisonment and replaces it with the death penalty. 
The use of judicial override in capital punishment cases has only ever been 
allowed in four states: Alabama, Delaware, Florida, and Indiana.1 As of 
2017, all four of these states have officially abandoned the practice. 
However, thirty-five individuals who were sentenced to death via judicial 
override remain on death row awaiting execution.2 Today, their lives hang 
in the balance as the following constitutional question remains: Does the 
execution of a person sentenced to death by judicial override violate the 
Eighth Amendment of the United States Constitution?  

This Note argues that executing these thirty-five individuals who were 
sentenced to death by judicial override would, in fact, be a “cruel and 
unusual” punishment under the Eighth Amendment and thus 
unconstitutional. Importantly, this Note is not arguing that the death penalty 
itself is unconstitutional; rather, the Note’s argument is centered around the 
specific constitutional issue of execution as the direct result of the pre-2017 
practice of judicial override. 

This Note’s argument proceeds in the following stages. Part I provides 
background information regarding the history of judicial override in four 
different states, a summary of relevant United States Supreme Court 
precedent, an overview of the Eighth Amendment to the United States 
 
 1. Michael L. Radelet, Overriding Jury Sentencing Recommendations in Florida Capital Cases: 
An Update and Possible Half-Requiem, 2011 MICH. ST. L. REV. 793, 794 (2011); Petition for Writ of 
Certiorari at 5, McMillan v. Alabama, 141 S. Ct. 876 (2020) (No. 20-193).  
 2. Petition for Writ of Certiorari, supra note 1, at 6. 
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Constitution, and the Court’s previous interpretations of the meaning of 
“cruel and unusual punishments.” Part II asserts that a punishment of death 
by judicial override is more objectionable than the death penalty itself, 
emphasizes the importance of jury sentencing, and calls attention to the 
presence of racial bias in judicial override. Additionally, Part II argues that 
the execution of a person sentenced to death by judicial override violates the 
Eighth Amendment under multiple constitutional theories, including living 
constitutionalism, the moral reading of the Constitution, and originalism. 
Part III briefly addresses counterarguments concerning adherence to 
Supreme Court precedent and federalism, and Part V concludes this Note by 
suggesting two potential solutions to the issue at bar.  

I.  BACKGROUND 

A.  THE HISTORY OF JUDICIAL OVERRIDE  

As mentioned in the Introduction of this Note, only four states have ever 
allowed for judges to replace jury-determined life sentences with the death 
penalty: Alabama, Delaware, Florida, and Indiana. In the present day, 
however, not a single state permits judicial override; as of April 2017, all 
four states officially had abandoned the practice. The following four 
Subsections summarize the history of judicial override in each of the 
aforementioned states.  

1.  Alabama 
Alabama’s former judicial override practices and the present-day 

consequences are likely the most controversial of the four states. The 
relevant death penalty statute was adopted by the state legislature in 1981.3 
Alabama’s capital sentencing scheme required a vote of at least seven jurors 
(out of twelve) to recommend life sentences without parole and required a 
vote of a minimum of ten jurors to recommend the death penalty.4 Prior to 
2017, however, the trial judge was not required to accept the jury’s 
sentencing recommendation and could thus override a jury’s determination 
for life imprisonment.5 But what set Alabama’s judicial override statute apart 
from the other three states was that it did not provide judges with clear 
standards to determine when judicial override was appropriate.6 
Additionally, Alabama judges are elected rather than appointed, and the 
 
 3. Radelet, supra note 1, at 801; see ALA. CODE §§ 13A-5-45 to -47 (2016). 
 4. ALA. CODE § 13A-5-46(f) (2016); Radelet, supra note 1, at 801. 
 5. ALA. CODE § 13A-5-47(a) (2016). Notably, §§ 13A-5-45, -46, and -47 were amended to call 
jury determinations simply “verdicts” rather than “advisory verdicts.” See ALA. CODE §§ 13A-5-45 to 
-47 (2018) (emphasis added).  
 6. Radelet, supra note 1, at 801.  
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number of life-to-death judicial overrides increased in election years and 
were often advertised by judges in their campaigns.7 And although 
Alabama’s judicial override provision was widely criticized, the United 
States Supreme Court declined to abolish it in Harris v. Alabama.8  

In 2017, the Alabama state legislature ultimately struck down the 
judicial override provision of its capital punishment statute,9 becoming the 
very last state to outlaw the practice. Today, a jury’s recommendation for 
life imprisonment actually binds Alabama trial courts.10 However, a separate 
section of the same legislative act that ended judicial override in Alabama 
proclaims that it “shall not apply retroactively to any defendant who has 
previously been convicted of capital murder and sentenced to death prior to 
the effective date of this act.”11 In other words, those sentenced to death via 
judicial override in Alabama prior to April 11, 2017, are to remain on death 
row and await execution. The Alabama attorney general has emphasized that 
the state’s “democratically elected legislature specifically chose not to 
retroactively apply the new sentencing regime to prisoners already on death 
row,” and thus their fate ought to remain unchanged.12 Of the thirty-five 
people currently on death row because a judge overruled a jury-determined 
life sentence, thirty-two are in Alabama.13  

Notably, Alabama’s capital sentencing scheme has been challenged 
more than once. Although Harris left the state’s override practice intact in 
1995,14 another death row inmate petitioned the United States Supreme 
Court for a writ of certiorari in 2013. While the petition was ultimately 
denied, Justice Breyer and Justice Sotomayor dissented. Justice Sotomayor 
noted that Alabama’s judicial override system appeared at odds with both 
the Sixth and Eighth Amendments, and thus it ought to have a “fresh look” 
from the Court.15 She also criticized the use of judicial override verdicts in 
 
 7. Adam Liptak, Overriding the Jury in Capital Cases, N.Y. TIMES (July 11, 2011), https://www. 
nytimes.com/2011/07/12/us/12bar.html [https://perma.cc/7TKL-UZYE]; see also Justices Sotomayor 
and Breyer Criticize Judicial Override in Alabama, A.B.A. (Mar. 1, 2014), https://www.americanbar.org/ 
groups/committees/death_penalty_representation/project_press/2014/spring/justices-sotomayor-and-bre 
yer-criticize-judicial-override-in-ala [https://perma.cc/9R3M-TBGM] (“Justice Sotomayor noted that one 
Alabama judge, who had personally overridden six life verdicts, campaigned on his record of presiding 
over criminal cases, expressly naming some of the defendants he was responsible for sending to death 
row.”). 
 8. Harris v. Alabama, 513 U.S. 504, 515 (1995).  
 9. S.B. 16, 2017 Leg., Reg. Sess. (Ala. 2017).  
 10. ALA. CODE § 13A-5-47(a) (2018) (“Where a sentence of death is not returned by the jury, the 
court shall sentence the defendant to life imprisonment without parole.”).  
 11. S.B. 16, 2017 Leg., Reg. Sess. (Ala. 2017). 
 12. Brief in Opposition at 4, McMillan v. Alabama, 141 S. Ct. 876 (2020) (No. 20-193).  
 13. Petition for Writ of Certiorari, supra note 1, at 5–6. 
 14. See generally Harris v. Alabama, 513 U.S. 504 (1995).  
 15. Justices Sotomayor and Breyer Criticize Judicial Override in Alabama, supra note 7.   
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Alabama judges’ campaigns.16 In August 2020, Alabama’s capital 
sentencing scheme was contested yet again. Calvin McMillan, a man on 
Alabama’s death row as a result of its pre-2017 judicial override regime, 
asked the Supreme Court to grant his petition for certiorari and hold that his 
execution would violate the Eighth Amendment.17 Despite four separate 
amicus briefs filed in favor of McMillan (and none in favor of the State of 
Alabama), the Supreme Court ultimately denied his petition on November 
23, 2020.18 Unless this issue is once more brought before the Supreme Court, 
or Alabama’s legislature has a sudden change of heart, each of the thirty-two 
people will remain on death row as a direct result of one judge overriding a 
jury of the accused’s peers. 

2.  Delaware 
The state of Delaware has a complicated history with the death penalty. 

In Furman v. Georgia, the United States Supreme Court effectively held that 
the death penalty violated the Eighth Amendment.19 However, four years 
later, the Court backpedaled and reinstated the death penalty’s 
constitutionality in Gregg v. Georgia.20 Delaware followed the Court’s lead, 
finding its state capital punishment statute unconstitutional under Furman, 
but the state revived the death penalty shortly thereafter.21 Delaware would 
go on to prohibit mandatory death sentences and replace hanging with lethal 
injection for executions.22 With these changes to the state’s capital 
sentencing scheme, it seemed as though the Delaware Supreme Court and 
state legislature had a more restrained, merciful approach to capital 
punishment. However, in 1991, a jury sentenced four criminal defendants to 
life imprisonment for an armed robbery that resulted in two homicides.23 
Delaware’s public was enraged at the jury’s decision, calling for the 
execution of the defendants.24 As an immediate response to its constituency, 
the state legislature decided to let judges have the power to override juries in 
capital sentencing cases.25 
 
 16. Id. 
 17. Petition for Writ of Certiorari, supra note 1, at 6.  
 18. See McMillan v. Alabama, SCOTUSBLOG, https://www.scotusblog.com/case-files/cases/mc 
millan-v-alabama [https://perma.cc/4BDZ-P4DQ]. 
 19. Furman v. Georgia, 408 U.S. 238, 239–40 (1972). The Court in Gregg v. Georgia would go 
on to explain in a plurality opinion that the Court in Furman did not technically hold that the death penalty 
was “per se” unconstitutional. See Gregg v. Georgia, 428 U.S. 153, 169 (1976). 
 20. See Gregg, 428 U.S. 153.  
 21. State and Federal Info: Delaware, DEATH PENALTY INFO. CTR., https://deathpenaltyinfo.org/ 
state-and-federal-info/state-by-state/delaware [https://perma.cc/8N2X-HE4A].  
 22. Id.  
 23. Radelet, supra note 1, at 798. 
 24. Id. 
 25. Id. 
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Unlike in Alabama where the state legislature abolished judicial 
override, Delaware’s version of judicial override was struck down by its own 
judiciary. In 2016, the Delaware Supreme Court found that some of its death 
sentencing procedures, including its judicial override practice, were 
unconstitutional.26 Earlier in 2016, the United States Supreme Court held in 
Hurst v. Florida that Florida’s capital sentencing scheme violated the Sixth 
Amendment because it allowed for a judge, rather than the jury, to make 
critical factual findings necessary for imposing the death sentence.27 At this 
time, Delaware’s capital sentencing statute provided that a judge would 
weigh “all relevant evidence in aggravation or mitigation” in determining the 
imposition of the death sentence.28 In Rauf v. State, the Delaware Supreme 
Court indicated that the United States Supreme Court’s holding in Hurst 
applied retroactively to the case at issue, even though Hurst was decided 
after the defendant had been sentenced.29 The consequences of this ruling 
were broad; in effect, the Delaware Supreme Court invalidated the death 
penalty for every person on the state’s death row at that time. After the 
Delaware judiciary abolished judicial override, Alabama remained the very 
last state to allow the practice.  

3.  Florida 
Florida, the birthplace of judicial override in capital sentencing, enacted 

its relevant capital punishment statute in December 1972.30 Between the time 
that the override statute was enacted and early 1988 (approximately sixteen 
years), “one in five people sentenced to die in Florida had jury 
recommendations of life” sentences.31 

In 2016, the United States Supreme Court effectively struck down 
Florida’s capital punishment statute, holding that it violated the Sixth 
Amendment because it allowed a judge, rather than the jury, to make 
significant findings of fact for the imposition of the death penalty.32 This 
case, Hurst v. Florida, will be discussed in greater depth in a subsequent 
Section.33 In response to Hurst, the Florida legislature amended its capital 
 
 26. Rauf v. State, 145 A.3d 430, 433–34 (Del. 2016).  
 27. Hurst v. Florida, 577 U.S. 92, 94 (2016).  
 28. 11 DEL. CODE ANN. tit. 11, § 4209(c)(3)(b)(2) (2013).  
 29. Rauf, 145 A.3d at 434; see also Delaware Supreme Court Invalidates All Delaware Death 
Sentences as Unconstitutional, EQUAL JUST. INITIATIVE (Dec. 19, 2016), https://eji.org/news/delaware-s 
upreme-court-invalidates-all-delaware-death-sentences-unconstitutional [https://perma.cc/2Y8A-SL4G]. 
 30. See Radelet, supra note 1, at 795–96. For more about the history and application of judicial 
override in Florida, see Michael Mello, The Jurisdiction to Do Justice: Florida’s Jury Override and the 
State Constitution, 18 FLA. ST. U. L. REV. 923 (1991).  
 31. Mello, supra note 30, at 926. 
 32. Hurst, 577 U.S. at 94. 
 33. See infra Section I.B. 
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punishment scheme to disallow judicial override where a jury recommends 
a life sentence.34  

4.  Indiana 
Indiana enacted its death penalty scheme, modeled after Florida’s 

capital punishment statute, in 1977.35 Again, this enactment came shortly 
after the United States Supreme Court reinstated the legality of the death 
penalty in Gregg in 1976. Like its judicial-override counterparts, Indiana 
juries were to make nonbinding, advisory sentencing recommendations and 
the trial judge was free to disagree.36 Similar to Alabama, Indiana judges 
were at first not provided any guidance as to when they could justifiably 
override jury-recommended life sentences.37 Later, however, the Indiana 
Supreme Court stated that a life-to-death judicial override was only 
permissible when “the facts justifying a death sentence [were] so clear and 
convincing that virtually no reasonable person could disagree” with the 
imposition of the death penalty.38 Accordingly, life-to-death judicial 
override was rarely allowable and seldom occurred in Indiana. 

In 2002, the Indiana state legislature officially banned the practice of 
judicial override,39 making it the first of the four states that once allowed 
judicial override to do so. Life-to-death overrides were only utilized by 
Indiana judges nine times in the twenty-five years that the practice was 
permitted.40 Due to various appellate courts vacating these sentences, 
“[n]one of these defendants were executed, and none remain on death row 
today.”41  

B.  UNITED STATES SUPREME COURT PRECEDENT FOR JUDICIAL OVERRIDE 

In 1984, the United States Supreme Court upheld the constitutionality 
of judicial override.42 In Spaziano v. Florida, a jury took six hours of 
deliberation to return a guilty verdict for first-degree murder against Joseph 
 
 34. FLA. STAT. ANN. § 775.082 (West 2021); Florida Abolishes Death Sentences by Judicial 
Override, EQUAL JUST. INITIATIVE (Mar. 9, 2016), https://eji.org/news/florida-abolishes-judge-override 
[https://perma.cc/S5R3-VLSF]. 
 35. Radelet, supra note 1, at 796.  
 36. IND. CODE § 35-50-2-9(e) (West 1998) (“The court shall make the final determination of the 
sentence, after considering the jury’s recommendation, and the sentence shall be based on the same 
standards that the jury was required to consider. The court is not bound by the jury’s recommendation.”). 
 37. Radelet, supra note 1, at 796.  
 38. Martinez Chavez v. State, 534 N.E.2d 731, 735 (Ind. 1989); Radelet, supra note 1, at 796. 
 39. See H.B. 1012, 112th Gen. Assemb., 2d Reg. Sess. (Ind. 2002), 2002 Ind. Acts 1734.  
 40. Radelet, supra note 1, at 797. 
 41. Id. 
 42. Spaziano v. Florida, 468 U.S. 447, 464 (1984), overruled on other grounds by Hurst v. Florida, 
577 U.S. 92 (2016).  
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Robert Spaziano.43 A majority of the same jury went on to recommend a life 
sentence for Spaziano, but at the time in Florida, a jury’s capital sentencing 
determination was only advisory, and thus a judge could override it.44 In 
order to override a jury’s recommendation, a judge needed to conduct “an 
independent review of the evidence and to make his own findings regarding 
aggravating and mitigating circumstances.”45 Upon its review, the United 
States Supreme Court ultimately held that Florida’s capital sentencing 
scheme was constitutional. The Court emphasized that just because Florida 
was one of the few states that allowed for judicial override, that did not mean 
that Florida’s capital sentencing scheme violated the Eighth Amendment.46 
In other words, the fact that judicial override schemes were uncommon did 
not make such sentencing practices “cruel and unusual” per se. The Court 
was persuaded that judicial override in this case was constitutional in part 
because Florida’s statute required the trial judge to conduct an independent 
review and because the Florida Supreme Court needed to affirm each death 
penalty sentence.47 Thus, the Court determined Florida’s override system to 
be neither “arbitrary” nor “discriminatory,” and thus constitutional.48  

In 1995, the Supreme Court once again upheld the constitutionality of 
judicial override, this time against a challenge to Alabama’s capital 
sentencing scheme. At the time of Harris v. Alabama, Alabama law required 
trial judges “to consider an advisory jury verdict,” but gave judges the final 
say in capital sentencing.49 Notably, Alabama’s capital sentencing scheme 
was based on Florida’s death penalty statute, which had been upheld in 
Spaziano just over ten years prior.50 An Alabama jury convicted Louise 
Harris of capital murder, and a majority subsequently recommended a 
sentence of life imprisonment without parole.51 Then, the trial judge 
separately evaluated the circumstances and facts of Harris’s case and 
sentenced her to death, overriding the jury’s recommendation for life without 
parole.52 In its review, the Supreme Court noted that Alabama’s capital 
sentencing scheme slightly differed from Florida’s in that Alabama’s did not 
specify how much weight a judge should give the jury’s sentencing 
 
 43. Id. at 450–51.  
 44. Id. at 451–52. 
 45. Id.  at 466. 
 46. Id. at 464 (“The Eighth Amendment is not violated every time a State reaches a conclusion 
different from a majority of its sisters over how best to administer its criminal laws.”).  
 47. Id. at 466.  
 48. Id. 
 49. Harris v. Alabama, 513 U.S. 504, 505 (1995).  
 50. Id. at 508.  
 51. Id. at 507.  
 52. Id. at 507–08. 
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recommendation.53 Despite this difference, the Court upheld Alabama’s 
judicial override practice with reasoning aligned with Spaziano.54 

Although the holdings in Ring v. Arizona (2002), Hurst v. Florida 
(2016), and McKinney v. Arizona (2020) ultimately pertain to the Sixth 
Amendment rather than the Eighth, these three cases are tangentially related 
to the issue of judicial override. In Ring, Arizona’s capital sentencing statute 
allowed for a lone trial judge to determine “the presence or absence of the 
aggravating factors required” for capital sentencing.55 The Court ultimately 
held that Arizona’s capital sentencing scheme violated the Sixth Amendment 
right to a jury trial;56 capital defendants “are entitled to a jury determination 
of any fact on which the legislature conditions an increase in their maximum 
punishment.”57  

In 2016, the Supreme Court explicitly overruled Spaziano with its 
decision in Hurst, but on the grounds that Spaziano and Florida’s capital 
sentencing scheme violated the Sixth Amendment rather than the Eighth. In 
Hurst, the Court found Florida’s sentencing scheme to be unconstitutional, 
as “[t]he Sixth Amendment requires a jury, not a judge, to find each fact 
necessary to impose a sentence of death.”58 At the time, the state’s 
sentencing scheme required a judge to hold an additional hearing to 
determine “whether sufficient aggravating circumstances existed to justify 
imposing the death penalty” after a jury had already recommended the death 
sentence.59 One could argue that Hurst practically overrules Harris on 
similar Sixth Amendment grounds because the Alabama legislature quickly 
amended its judicial override statute in the wake of Hurst.60 The Court in 
Hurst, however, explicitly overruled Spaziano but failed to mention Harris 
throughout its entire opinion.61 Perhaps this omission indicates the Court’s 
intention to leave Harris intact.  

And finally, very recently in McKinney, the Court stated that while a 
jury’s factfinding is required to make a capital defendant “death eligible,” a 
jury is “not constitutionally required to weigh the aggravating and mitigating 
 
 53. Id. at 509.  
 54. Id. at 509–11.  
 55. Ring v. Arizona, 536 U.S. 584, 588 (2002).  
 56. Id. at 609 (“Because Arizona’s enumerated aggravating factors operate as ‘the functional 
equivalent of an element of a greater offense,’ . . . the Sixth Amendment requires that they be found by a 
jury.”).  
 57. Id. at 589.  
 58. Hurst, 577 U.S. at 94.  
 59. Id.  
 60. See Carolyn Schorr, The Effect of Hurst v. Florida on Judicial Override in Alabama, 18 U. MD. 
L.J. RACE, RELIGION, GENDER & CLASS 390, 391–92 (2018). 
 61. See generally Hurst, 577 U.S. 92. 
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circumstances” or decide the final sentence to be implemented within the 
jury-determined sentencing range.62 McKinney argued that a jury, rather 
than the court, needed to resentence him during the collateral review of his 
case.63 But the Court disagreed, holding that a state appellate court could 
reweigh the aggravating and mitigating factors upon collateral review; in this 
instance, a jury was not required to reweigh these factors.64 Notably, 
however, McKinney had a very narrow majority with four justices 
dissenting.65 

With the exception of McKinney, all of the aforementioned Supreme 
Court cases were decided during a time when at least one state allowed for 
judges to overrule jury-determined life sentences. And because Ring and 
Hurst are only tangentially related to judicial override, the Court has not 
technically ruled on the constitutionality of judicial override in over twenty-
five years.66 That said, should the Court hear a case regarding judicial 
override in the future, it may not directly address the constitutionality of 
judicial override itself since all fifty states have since abandoned the practice. 
Today, the Court would likely determine whether the execution of a person 
sentenced to death by the now-abandoned practice of judicial override is 
constitutional, rather than whether judicial override itself is constitutional.  

C.  THE EIGHTH AMENDMENT TO THE UNITED STATES CONSTITUTION AND 
THE MEANING OF “CRUEL AND UNUSUAL” 

The Eighth Amendment to the United States Constitution was ratified 
in 1791 as one of ten constitutional amendments included in the Bill of 
Rights.67 The text of the Eighth Amendment explicitly prohibits the 
imposition of “excessive bail” and “excessive fines,” as well as the infliction 
of “cruel and unusual punishments.”68 The Due Process Clause of the 
Fourteenth Amendment ensures that the Eighth Amendment applies to all 
fifty states.69 The protection of the Eighth Amendment and its prohibition 
against the infliction of “cruel and unusual punishments” can only be 
 
 62. McKinney v. Arizona, 140 S. Ct. 702, 707–08 (2020).  
 63. Id. at 706.  
 64. Id. at 709.  
 65. Justices Ginsburg authored the dissenting opinion, with Justices Breyer, Sotomayor, and 
Kagan joining. Id. 
 66. Harris was decided on February 22, 1995.  
 67. America’s Founding Documents, The Bill of Rights: How Did it Happen?, NAT’L ARCHIVES 
(Dec. 14, 2018), https://www.archives.gov/founding-docs/bill-of-rights/how-did-it-happen [https://perm 
a.cc/9AGS-A4Q7].  
 68. U.S. CONST. amend. VIII.  
 69. Roper v. Simmons, 543 U.S. 551 (2005); see also 21A AM. JUR. 2d Criminal Law § 851 (2021) 
(generally prohibiting cruel and unusual punishment). 
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invoked after a person has been convicted of a crime.70 This Note will focus 
only on the Cruel and Unusual Punishments Clause of the Eighth 
Amendment.  

The Constitution’s prohibition against punishments deemed “cruel and 
unusual” is important for many reasons. The main goal of the Cruel and 
Unusual Punishments Clause is to prohibit obscure torture, extreme brutality, 
and outright barbarism.71 As such, the Supreme Court has emphasized that 
we must have certain levels of respect and dignity for all persons, even those 
found guilty of committing the most heinous crimes.72 Imprisoned 
individuals are deprived of many rights that are “fundamental to liberty,” yet 
the Constitution makes clear that certain rights must remain recognized 
despite imprisonment.73 The Court has interpreted the Eighth Amendment to 
demand that incarcerated individuals “retain the essence of human dignity 
inherent in all persons.”74  

The United States Supreme Court has emphasized that when applying 
the protections of the Eighth Amendment, the Court looks to “evolving 
standards of decency that mark the progress of a maturing society.”75 In 
doing so, the Court has repeatedly recognized that the Eighth Amendment is 
not “obsolete” and may evolve over time “as public opinion becomes 
enlightened by a humane justice.”76 In other words, the meaning of the 
Eighth Amendment and what constitutes “cruel and unusual” punishment is 
not fixed. Rather, the Court has established that the scope of the Eighth 
Amendment evolves alongside American moral values. However, while the 
consensus of the country is given substantial weight by the Court, it is not 
determinative as a single factor.77 Additionally, when gauging the current 
scope of Eighth Amendment protections, the Court does grant a fair amount 
of deference to democratically elected state legislatures.78 However, the 
Court may invoke its own judgment “by asking whether there is reason to 
disagree with the judgment reached by the citizenry and the legislators.”79 
 
 70. Ingraham v. Wright, 430 U.S. 651, 664 (1977) (holding that the Cruel and Unusual 
Punishments Clause of the Eighth Amendment does not apply to children who were paddled at school as 
a form of discipline).  
 71. Graham v. Florida, 560 U.S. 48, 59 (2010).  
 72. Id. 
 73. Brown v. Plata, 563 U.S. 493, 510 (2011).  
 74. Id. 
 75. Moore v. Texas, 137 S. Ct. 1039, 1048 (2017) (quoting Hall v. Florida, 572 U.S. 701, 708 
(2014)).  
 76. Hall, 572 U.S. at 708 (quoting Weems v. United States, 217 U.S. 349, 378 (1910)).    
 77. Graham, 560 U.S. at 67 (citing Kennedy v. Louisiana, 554 U.S. 407, 434 (2008)).  
 78. Atkins v. Virginia, 536 U.S. 304, 312–13 (2002). 
 79. Id.; see Roper v. Simmons, 543 U.S. 551, 575 (2005) (“[T]he task of interpreting the Eighth 
Amendment remains our responsibility.”).  
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Thus, the Court’s understanding of the current standards of decency and the 
corresponding scope of the Eighth Amendment may differ from the laws 
prescribed by state legislatures or even public opinion.  

Over time, the Court has provided a few guidelines for determining 
whether a particular punishment is “cruel and unusual.” For example, the 
Court has held that the “unnecessary and wanton infliction of pain” is 
prohibited by the Eighth Amendment.80 This includes punishments that are 
“totally without penological justification.”81 The Court has also established 
the requirement of relative proportionality in evaluating whether a particular 
punishment is “cruel and unusual.” In other words, when the punishment is 
not commensurate with the crime, the punishment can be deemed “cruel and 
unusual” and thus unconstitutional. Accordingly, the Eighth Amendment not 
only forbids punishments that are considered “barbaric,” but it also disallows 
“sentences that are disproportionate to the crime committed.”82 Generally, 
however, for the Court to strike down a punishment as “cruel and unusual,” 
the punishment must be “excessive” and “grossly out of proportion to the 
severity of the crime.”83 For example, in Coker v. Georgia, the Court found 
the death penalty to be grossly disproportionate to the crime of rape, and thus 
unconstitutional.84 Additionally, in Enmund v. Florida, the Court held that it 
is unconstitutional to impose the death penalty upon someone who aided and 
abetted a felony during the course of which a murder was committed, but did 
not “kill, attempt to kill, or intend [to kill].”85 A felony such as robbery, the 
Court opined, is a serious crime deserving of a serious punishment, but one 
that is inadequate for a death sentence.86 

The Supreme Court has provided several other examples of 
punishments that are “cruel and unusual,” as well as a few factors to consider 
when evaluating the constitutionality of a punishment. For example, the 
Court has outright rejected punishments of physical torture.87 The Court has 
also made several rulings regarding the lethal injection methods by which 
states can execute persons on death row.88 It is important to note, however, 
that the Court has held on numerous occasions that the death penalty itself is 
 
 80. Hope v. Pelzer, 536 U.S. 730, 737 (2002) (quoting Whitley v. Albers, 475 U.S. 312, 319 
(1986)).  
 81. Id. (quoting Rhodes v. Chapman, 452 U.S. 337, 346 (1981)).  
 82. Solem v. Helm, 436 U.S. 277, 284 (1983).  
 83. Coker v. Georgia, 433 U.S. 584, 592 (1977) (emphasis added).  
 84. Id. at 600.  
 85. Enmund v. Florida, 458 U.S. 782, 797 (1982).  
 86. Id. at 797–98.  
 87. Wilkerson v. Utah, 99 U.S. 130, 136 (1879); Graham v. Florida, 560 U.S. 48, 59 (2010).  
 88. See generally Baze v. Rees, 553 U.S. 35 (2008); Glossip v. Gross, 576 U.S. 863 (2015); 
Bucklew v. Precythe, 139 S. Ct. 1112 (2019).  
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not per se “cruel and unusual.”89 And although the Court found that the death 
penalty violated the Eighth Amendment in Furman in 1972, it quickly 
backpedaled just four years later in Gregg.90 The Court has also held that 
those who commit nonhomicide crimes generally cannot receive the death 
penalty.91 In terms of specific characteristics of the criminal defendant, the 
Court will consider the defendant’s age when determining the 
constitutionality of a punishment. The Court has prohibited executing 
individuals under the age of eighteen,92 sentencing juveniles to life 
imprisonment without parole for nonhomicide crimes,93 and mandatory life 
imprisonment sentences for persons under the age of eighteen.94 In addition 
to age, the Court will also evaluate an offender’s mental state and intellectual 
capacity. The Court has held that the Eighth Amendment forbids death 
sentences for mentally or intellectually disabled persons,95 as well as insane 
persons.96  

Somewhat unsurprisingly, what exactly constitutes a “cruel and 
unusual” punishment today depends largely on one’s own interpretation of 
the words “cruel” and “unusual.” Americans can look to the Supreme Court’s 
previous rulings on specific sets of facts and attempt to evaluate the current 
stance of our community’s moral values, but every person will probably have 
a different opinion of the exact threshold for “cruel and unusual.” What one 
individual would define as “cruel,” another person may see as just or 
deserved; what one person views as “unusual,” another could see as typical 
or routine. For this reason, the subsequent Part of this Note will discuss the 
various interpretations of “cruel and unusual punishments” under different 
constitutional theories.  
 
 89. See Jurek v. Texas, 428 U.S. 262, 268 (1976); Proffitt v. Florida, 428 U.S. 242, 247 (1976); 
Woodson v. North Carolina, 428 U.S. 280, 285 (1976). Woodson ultimately held that mandatory death 
penalty statutes are unconstitutional. Woodson, 428 U.S. at 303–04.  
 88.   See supra notes 19–20 and accompanying text. 
 91. Kennedy v. Louisiana, 554 U.S. 407, 413 (2008) (holding that a Louisiana statute that imposed 
the death penalty “for the rape of a child where the crime did not result, and was not intended to result, 
in death of the victim” was unconstitutional). The Court also reiterated in Graham v. Florida that “the 
Court has concluded that capital punishment is impermissible for nonhomicide crimes against 
individuals.” 560 U.S. 48, 61 (2010). The holding in Coker v. Georgia, 433 U.S. 584, 598–600 (1977), 
in which the death penalty could not be imposed against a convicted rapist, seems to also follow this 
logic.  
 92. Roper v. Simmons, 543 U.S. 551, 574 (2005) (abrogating Stanford v. Kentucky, 492 U.S. 361 
(1989)).  
 93. Graham, 560 U.S. at 82.  
 94. Miller v. Alabama, 567 U.S. 460, 470–75 (2012).  
 95. Atkins v. Virginia, 536 U.S. 304, 321 (2002).  
 96. Ford v. Wainwright, 477 U.S. 399, 409–410 (1986).  
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II.  THE EXECUTION OF A PERSON SENTENCED TO DEATH BY 
JUDICIAL OVERRIDE VIOLATES THE EIGHTH AMENDMENT  

A.  OVERARCHING CONCERNS: THE OBJECTIONABLE NATURE OF 
OVERRIDDEN LIFE SENTENCES AND THE RACIALLY DISCRIMINATORY 

REALITY OF CAPITAL SENTENCING 

1.  The Objectionable Nature of a Single Judge Overriding  
Jury-Determined Life Sentences 

As mentioned previously, the death penalty itself has been deemed 
constitutional by the United States Supreme Court. In other words, under the 
Eighth Amendment, death is not a cruel and unusual punishment. Although 
twenty-two states no longer utilize capital punishment, the death penalty 
lives on in the remaining twenty-eight states.97 And though it may seem 
unfair or even unconstitutional to allow citizens of some states to be subject 
to the death penalty while citizens from other states are not, the Court has 
historically granted states significant deference in their criminal systems. 
Notwithstanding that it can be both a blessing and a curse, federalism is a 
longstanding value in American government.  

What makes the death penalty more objectionable when it comes as the 
result of judicial override? If the death penalty itself is constitutional, why 
should an execution as the result of judicial override be any different? Why 
is death by judicial override particularly barbaric and cruel? Despite the legal 
viability of the punishment of death, the Court has made very clear that a 
particular method of execution (such as torture) or other circumstances (for 
example, the defendant’s age or mental capacity, proportionality of the 
punishment and crime, and so forth) may make death an unconstitutional 
punishment. As almost anyone would agree, just because the death penalty 
itself is constitutional, that does not mean that killing someone as 
punishment for any crime is always constitutional. Accordingly, the 
Supreme Court has emphasized the need for relative proportionality between 
crime and punishment. But why, specifically, is a judge overriding a jury’s 
life sentence so unpalatable that the resulting execution should rise to the 
level of “cruel and unusual”?  

The Sixth Amendment guarantees that criminal defendants have the 
right to a trial “by an impartial jury.”98 In Gregg, despite the Supreme 
Court’s finding that the death penalty is in fact constitutional, the Court 
 
 97. State by State, DEATH PENALTY INFO. CTR., https://deathpenaltyinfo.org/state-and-federal-
info/state-by-state [https://perma.cc/J87B-RKFK]. 
 98. U.S. CONST. amend. VI.  
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emphasized the importance of the jury in capital sentencing. The Court 
explained that the jury and the instructions provided to the jury (for both the 
determination of aggravating and mitigating circumstances, as well as for 
capital sentencing) are “important additional safeguard[s] against 
arbitrariness and caprice.”99 Recently, on April 20, 2020, the Court stated 
that juries in both state and federal criminal trials “must reach a unanimous 
verdict in order to convict.”100 While conviction and sentencing have 
different procedures, the Court’s view regarding the importance of a jury 
could not be more clear—deliberation by a jury of one’s peers is essential to 
criminal prosecution.  

There are cases in which a single judge has overridden a life sentence 
determination from a unanimous jury.101 A single judge, often an unelected 
official (albeit not in Alabama’s criminal courts), was legally able to override 
the votes of twelve jurors. Not only does there appear to be tension with life-
to-death override and the values of the Sixth Amendment, but this kind of 
judicial veto power is particularly anti-democratic. Never mind the fact that 
many judges are not democratically elected—a single person was able to 
swiftly dismiss and set aside the unanimous decision of twelve other people. 
While judges are educated in legal doctrine in a way that laymen jurors are 
not, they should not have the power to completely nullify a jury-determined 
sentence for life and replace it with a death sentence. This is particularly 
alarming given the finality of the death penalty. It is understood by the 
Supreme Court, judges, lawyers, and citizens alike that a jury’s role is 
essential. Why, then, would we not honor a jury’s determination for a life 
sentence? Why bother having a jury make a sentencing determination (or, as 
was the case in Alabama, a mere “advisory verdict”) if one individual can 
unilaterally overturn it? Judicial override undermines the fundamental 
importance of the jury, and actually executing individuals sentenced to death 
via judicial override only worsens an already broken system. A life-to-death 
judicial override is more “cruel and unusual” than the death penalty itself 
because it completely devalues the jury system by placing the fate of a 
defendant’s life into the hands of a single person.  

But why is the opposite scenario acceptable? Meaning, why is it 
acceptable for a judge to override a jury-determined death sentence and 
replace it with a life sentence? To better understand this question, one can 
analogize judicial override to directed verdicts. A judge may direct a verdict 
in favor of a criminal defendant (that is, acquittal), but a judge cannot direct 
a guilty verdict because this would violate the defendant’s Sixth Amendment 
 
 99. See Gregg v. Georgia, 428 U.S. 153, 196–99 (1976).  
 100. Ramos v. Louisiana, 140 S. Ct. 1390, 1395–97 (2020) (emphasis added).  
 101. See Woodward v. Alabama, 571 U.S. 1045, 1051 (2013).  
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right to a jury trial. This rule for when a judge can and cannot direct a verdict 
seems to indicate that conviction, the less desirable result for a criminal 
defendant, requires thought and deliberation by the defendant’s peers. A 
verdict for acquittal, on the other hand, can be directed by a single judge 
because our system fundamentally understands that the consequences of a 
guilty verdict are more severe. Criminal defendants are presumed innocent, 
and if the prosecution does not meet the requisite burden of proof, it seems 
reasonable for a judge to halt proceedings in the defendant’s favor.  

Similar to a guilty verdict, the death penalty has much graver 
consequences than life imprisonment. Death is the most final, irreversible 
punishment that a court of law can inflict upon its citizens. Undoubtedly, a 
death sentence requires careful deliberation and the opinions of more than 
just a single judge. The fact that a single judge can override twelve jurors 
and inflict the most irreversible penalty allowable is part of what makes 
execution via judicial override so “cruel and unusual.” Conversely, a judge 
overturning a jury verdict for death and replacing it with a life sentence is 
acceptable because of the presumed innocence of criminal defendants and 
the finality of death. Many states require a unanimous jury to sentence 
someone to death; if one other person in the room (the judge) believes that 
life imprisonment is the more appropriate sentence, the courtroom 
effectively lacks the requisite unanimity for a death sentence. This does not 
mean that a judge is equivalent to a juror; however, the heightened jury 
voting threshold for the infliction of the death penalty seemingly exemplifies 
why overturning a death sentence requires more scrutiny than overturning a 
life sentence.  

2.  The Disparate Criminal Sentencing of Black Americans 
This issue of racial bias in the criminal justice system cannot be ignored. 

Black Americans make up thirty-nine percent of the state prison population 
and more than fifty percent of the prison population in twelve states.102 
Today, Black Americans account for forty-one percent of death row 
inmates103 and thirty-four percent of executions.104 However, just thirteen 
percent of the total United States population is Black.105 Predictably, judicial 
override is no exception to the disparate treatment of Black Americans in the 
criminal justice system. Fifty-five percent of all persons sentenced to death 
 
 102. ASHLEY NELLIS, SENT’G PROJECT, THE COLOR OF JUSTICE: RACIAL AND ETHNIC DISPARITY 
IN STATE PRISONS 2, 3 n.10 (2021).  
 101.   Race and the Death Penalty by the Numbers, DEATH PENALTY INFO. CTR., https://deathpenalty 
info.org/policy-issues/race/race-and-the-death-penalty-by-the-numbers [https://perma.cc/AYQ5-Y8PP]. 
 104. Racial Bias, EQUAL JUST. INITIATIVE, https://eji.org/issues/death-penalty/#Racial_Bias [https: 
//perma.cc/J9SK-ZAVF]. 
 103.   Id. 
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via judicial override are Black.106 An astonishing seventy-five percent of the 
victims in life-to-death override cases were white.107 Evidently, the race of 
the defendant and the race of the victim were factors that affected (perhaps 
subconsciously) the judges’ decisions to override a jury-determined life 
sentence. The racially discriminatory judicial override statistics in the state 
of Alabama are particularly egregious given that Black defendants are 
disproportionately impacted by judicial overrides; the defendants were Black 
in fifty percent of the life-to-death judicial override cases, and even though 
there are more Black murder victims than white murder victims in Alabama, 
seventy-five percent of the victims were white in Alabama’s life-to-death 
override cases.108 Studies have shown that only six percent of “murders in 
Alabama involve Black defendants and white victims,” but thirty-one 
percent of the state’s judicial override cases involve a “defendant of color” 
and a white victim.109 

The United States Supreme Court has said that “[d]iscrimination on the 
basis of race, odious in all aspects, is especially pernicious in the 
administration of justice.”110 Due to America’s historical mistreatment of its 
Black citizens, as well as the overwhelming evidence which conveys a 
system of racially discriminatory criminal sentencing, we need to ensure that 
all defendants are sentenced in a way that limits racial bias to the maximum 
extent. Allowing a single judge to override twelve jurors of the defendant’s 
peers in no way protects Black Americans from racism in criminal 
sentencing. The Supreme Court has emphasized that “[t]he jury is to be a 
criminal defendant’s fundamental protection of life and liberty against race 
or color prejudice.”111 A judge is not necessarily more likely to impart racial 
prejudice than members of the jury; rather, a single judge has no peers to 
help minimize his or her own biases, which could allow for a judge’s racial 
prejudice to go unchecked. A racially biased juror, on the other hand, 
deliberates with eleven of his or her peers. While it is possible that all twelve 
 
 106. Brief of Amicus Curiae NAACP Legal Def. & Educ. Fund, Inc. in Support of Petitioner at 7, 
McMillan v. Alabama, 141 S. Ct. 876 (2020) (No. 20-193) [hereinafter Brief of Amicus Curiae NAACP] 
(citing David V. Baker, Purposeful Discrimination in Capital Sentencing, 5 J.L. & SOC. CHALLENGES 
189, 216 (2003)). Victims in these cases are also almost always white. Id. at 7–8.  
 107. Id.  
 108. Id. (citing Adam Lindekugel, Alabama Judicial Override: Is One Greater than Twelve? A Post-
Furman Look at Potential Disparities in Capital Sentencing in Alabama 27–28 (2015) (M.A. thesis, 
University of Washington Bothell) (available at https://digital.lib.washington.edu/researchworks/bit 
stream/handle/1773/34836/Lindekugel%20-%20%20Captone.pdf?sequence=1 [https://perma.cc/R4HQ-
UJQJ])). 
 109. Id. (citing EQUAL JUST. INITIATIVE, THE DEATH PENALTY IN ALABAMA: JUDGE OVERRIDE 18 
(2011)). 
 110. Rose v. Mitchell, 443 U.S. 545, 555 (1979) (emphasis added).  
 111. Pena-Rodriguez v. Colorado, 137 S. Ct. 855, 868 (2017) (internal quotations omitted) (quoting 
McCleskey v. Kemp, 481 U.S. 279, 310 (1987)). 
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jurors are racially biased enough to discriminatorily sentence a Black 
defendant to death, a jury provides a more equitable safeguard against race 
discrimination. 

As mentioned in the previous Subsection, the significance of jury 
sentencing should not be undermined by a single judge. Further, we must 
consider the implications of racial biases and strive to eliminate racial 
discrimination in criminal sentencing as much as possible. Judicial override 
does the exact opposite because it removes the safeguard of the jury. Even 
though the practice of judicial override no longer exists in America, Black 
Americans will once again disproportionately suffer if the thirty-five 
individuals sentenced to death by judicial override are executed. 

B.  APPLICATION OF CONSTITUTIONAL THEORY 

Should the United States Supreme Court be confronted with 
determining whether the execution of a person sentenced to death by judicial 
override violates the Eighth Amendment, the Court’s decision may 
ultimately rest on the application of a particular constitutional theory. 
Depending on which theory the majority of the Justices apply, the answer to 
the aforementioned constitutional question may vary. This Section will 
describe various constitutional theories and evaluate each theory’s approach 
to both the meaning of “cruel and unusual punishments,” as well as the 
overarching constitutional question at issue. Regardless of the theory 
utilized, the outcome is clear: due to the evolved moral values of American 
society and the underlying principles of the Constitution, the execution of a 
person sentenced to death by judicial override violates the Eighth 
Amendment. Further, all three of the following theories support the notion 
that executing someone sentenced to death by judicial override is more 
objectionable than the death penalty itself.  

1.  The Living Constitution 
Justice Oliver Wendell Holmes, Jr., eloquently defined the idea of a 

“living Constitution” in Missouri v. Holland:  
When we are dealing with words that also are a constituent act, like the 
Constitution of the United States, we must realize that they have called 
into life a being the development of which could not have been foreseen 
completely by the most gifted of its begetters. It was enough for them to 
realize or to hope that they had created an organism; it has taken a century 
and has cost their successors much sweat and blood to prove that they 
created a nation.112 

 
 112. William H. Rehnquist, Observation: The Notion of a Living Constitution, 54 TEX. L. REV. 693, 
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In other words, the framers wisely left certain constitutional provisions 
vague or unspecific, hoping that future generations of Americans would 
continuously define and redefine this ambiguous language to withstand 
modernity.113 Living constitutionalists believe that the Constitution is a fluid, 
“living” document subject to change as American society does.  

Arguably, living constitutionalism is the best, most applicable 
constitutional theory for the issue discussed in this Note as well as all other 
Eighth Amendment issues. This is because the Supreme Court has repeatedly 
held that it shall look to “evolving standards of decency that mark the 
progress of a maturing society”114 when analyzing the constitutionality of a 
punishment under the Cruel and Unusual Punishments Clause. Accordingly, 
the idea of a “living” Constitution rests on the very notion that the 
Constitution is not fixed and must be interpreted to best align with modern 
America. In a way, the Supreme Court’s various precedents on the Cruel and 
Unusual Punishments Clause call for judges to utilize living 
constitutionalism in their analysis. The Court has consistently given 
significant weight to public opinion and has repeatedly changed its stance on 
certain punishments in order to better orient itself with the current American 
consensus.115 It is a longstanding opinion of the Court that the meaning of 
“cruel and unusual” can change significantly over time.  

The Supreme Court’s view on executing juveniles typifies the fluidity 
of American sentiment on what constitutes a “cruel and unusual” 
punishment. In 1989, the Court ruled in Stanford v. Kentucky that the 
imposition of capital punishment upon juveniles age sixteen or older did not 
violate the Eighth Amendment.116 In the opinion authored by originalist 
Justice Scalia,  the Court looked to the “evolving standards of decency that 
mark the progress of a maturing society,” a framework first advanced by the 
Court in Trop v. Dulles.117 In its analysis, the Court noted that there was no 
national consensus against executing sixteen- and seventeen-year-olds, as a 
majority of states that allowed the death penalty at that time also allowed for 
the execution of juveniles age sixteen or older.118 Accordingly, the Court 
held that because there was no national consensus against executing 
 
694 (1976) (citing Missouri v. Holland, 252 U.S. 416, 433 (1920)).  
 113. Id.  
 114. Moore v. Texas, 137 S. Ct. 1039, 1048 (2017) (quoting Hall v. Florida, 572 U.S. 701, 708 
(2014)); see also Trop v. Dulles, 356 U.S. 86, 101 (1958). 
 115. See, e.g., Moore, 137 S. Ct. at 1048; Hall, 572 U.S. at 708; Weems v. United States, 217 U.S. 
349, 378 (1910).  
 116. Stanford v. Kentucky, 492 U.S. 361, 380 (1989).  
 117. Id. at 369 (citing Trop, 356 U.S. at 101).  
 118. Id. at 371–72. At the time of the opinion, of the thirty-seven states that allowed capital 
punishment, only fifteen declined to execute sixteen-year-olds and twelve declined to execute seventeen-
year-olds. Id. 
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juveniles, the practice did not violate the Cruel and Unusual Punishments 
Clause.119  

In 2005, about fifteen years later, the Court had a change of heart. In 
Roper v. Simmons, the Court abrogated its decision in Stanford v. Kentucky 
and held that executing individuals for crimes committed as juveniles 
violated the Eighth Amendment.120 In its reasoning, the Court referred to the 
same notion of the “evolving standards of decency.” The Court noted that 
the national consensus was slowly shifting away from permitting the 
execution of juveniles, despite the fact that some states still allowed for 
capital punishment against sixteen- and seventeen-year-olds. The Court 
insisted that “[i]t is not so much the number of these States that is significant, 
but the consistency of the direction of change.”121  

The Supreme Court’s shift in its view on juvenile execution is directly 
analogous to the execution of individuals sentenced to death by judicial 
override. In Roper, the Court clearly acknowledged that the protections of 
the Eighth Amendment are not fixed. In a matter of fifteen years, public 
sentiment seemingly shifted from supporting juvenile execution to opposing 
it. And even though not every state disallowed the execution of juveniles, the 
states were gradually shifting away from the practice. Even the originalist-
led Court in Stanford acknowledged that significant weight must be given to 
the “evolving standards of decency” and national consensus. To an extent, 
the case against executing individuals sentenced to death by judicial override 
is even stronger than the case against executing juveniles. At the time of the 
Roper decision, there were twenty states that allowed for juveniles to be 
executed.122 Today, none of the fifty states allow for a person to be sentenced 
to death by judicial override. Thus, the national consensus against execution 
as the result of judicial override today is even more robust than the national 
consensus against juvenile execution in 2005. Again, this Note is not arguing 
that judicial override itself is per se unconstitutional. However, the “evolving 
standards of decency” in our country suggest that no one should die at the 
hands of a practice that is not condoned by a single state.  

To conclude this discussion of living constitutionalism, it is clear that 
the standard repeatedly utilized by the Court in Eighth Amendment cases 
lends itself to a “living” rather than a “dead” reading of the Constitution. 
Roper’s abrogation of Stanford demonstrates the Court’s willingness to not 
only recognize, but also give tremendous weight to shifts in popular 
 
 119. Id. at 372–73. 
 120. Roper v. Simmons, 543 U.S. 551, 578 (2005).  
 121. Id. at 566 (quoting Atkins v. Virginia, 536 U.S. 304, 315 (2002)).  
 122. Id. at 579–580 (Appendix A).  
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sentiment. It would be nearly impossible to take the temperature of current 
American “standards of decency” without acknowledging that the 
Constitution is a “living” document designed to evolve with time. Thus, 
living constitutionalism undoubtedly supports the argument that executing a 
person sentenced to death by judicial override violates the Eighth 
Amendment.  

2.  The Moral Reading 
Constitutional scholar Ronald Dworkin’s “moral reading” of the 

Constitution suggests that “we all—judges, lawyers, citizens—interpret and 
apply [the Constitution’s] abstract clauses on the understanding that they 
invoke moral principles about political decency and justice.”123 Importantly, 
the moral reading begins with what the framers said; in other words, the 
moral reading should only be implemented with the context, history, and 
words of the Constitution in mind.124 Additionally, the moral reading, like 
any other method of constitutional interpretation, is only invoked in abstract 
or vague provisions of the Constitution that require analysis beyond the plain 
meaning of the words. Perhaps most importantly, the moral reading does not 
allow for judges to “read their own convictions into the Constitution.”125 
Rather, when judges utilize the moral reading and determine that a particular 
clause expresses a moral judgment, that judgment must be “consistent in 
principle with the structural design of the Constitution as a whole, and also 
with the dominant lines of past constitutional interpretation by other 
judges.”126  

While one could contest that the moral reading would be inappropriate 
or unnecessary in some cases, few would argue that invoking “moral 
principles about political decency and justice” has no basis in cases that 
involve life and death. Whether or not a person will live or die at the hands 
of our judicial system is undoubtedly a moral issue subject to moral 
principles—execution is final, irreversible, and in Furman the Supreme 
Court viewed it as an unconstitutional punishment. Additionally, the manner 
in which a person is punished is also subject to similar moral principles. The 
Cruel and Unusual Punishments Clause of the Eighth Amendment is 
undoubtedly an abstract and vague provision of the Constitution because the 
framers neglected to specify or even list examples of what exactly constitutes 
a punishment that is “cruel” or “unusual.” Accordingly, it seems appropriate 
 
 123. RONALD DWORKIN, FREEDOM’S LAW: THE MORAL READING OF THE AMERICAN 
CONSTITUTION 2 (1996).  
 124. Id. at 10.  
 125. Id. 
 126. Id. 
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to utilize the moral reading for cases involving the Cruel and Unusual 
Punishments Clause, especially in cases that will decide whether a person 
lives or dies.  

Dworkin identifies the following broad principles that are established 
in the Bill of Rights:  

[G]overnment must treat all those subject to its dominion as having equal 
moral and political status; it must attempt, in good faith, to treat them all 
with equal concern; and it must respect whatever individual freedoms are 
indispensable to those ends, including but not limited to the freedoms 
more specifically designated in the document, such as the freedoms of 
speech and religion.127 

Under the moral reading, the execution of a person sentenced to death 
by judicial override would violate the Eighth Amendment. In fact, one could 
argue that executing someone sentenced to death by judicial override would 
violate all of the broad moral principles identified by Dworkin. First, the 
government is called to treat all of its citizens “as having equal moral and 
political status.” This principle reflects the Supreme Court’s view on the 
importance of the Eighth Amendment; criminally accused and incarcerated 
individuals are deprived of many rights that are “fundamental to liberty,” yet 
the Constitution makes clear that certain rights can never be taken away. And 
to that end, we must remember that “[p]risoners retain the essence of human 
dignity inherent in all persons.”128 Ensuring that all persons retain 
fundamental human dignity, even those accused and convicted of crimes, is 
one way that the government can maintain Dworkin’s proposed “equal moral 
and political status” of all Americans. Arguably, someone executed as the 
result of judicial override does not have “equal moral and political status” to 
an average citizen. People accused of crimes and facing trial have many 
constitutional protections in place (for example, the Sixth, Eighth, and 
Fourteenth Amendments) to ensure that their “status” of equal, fair treatment 
by the government is not jeopardized. That said, we must proceed with great 
caution. Essentially, with the practice of judicial override, we allowed for the 
“moral and political status” of a single judge to be obscenely elevated, while 
the statuses of the jurors and the criminal defendant were correspondingly 
diminished. The American judicial system cannot allow for people on death 
row to be killed as the result of the previously, erroneously elevated “moral 
and political status” of a single judge.  

Second, Dworkin states that the Constitution calls for the “good faith” 
treatment of all Americans “with equal concern.” Again, with the Sixth and 
 
 127. Id. at 7–8. 
 128. Brown v. Plata, 563 U.S. 493, 510 (2011). 
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Eighth Amendments, the framers made it quite clear that there are certain, 
fundamental rights that cannot be taken away from any American, including 
those on trial for crimes such as murder. One must be equally concerned 
about a person actively facing trial, a person already convicted, and a person 
on death row; the fundamental rights of the accused and the fundamental 
rights of the incarcerated must be protected. Merely because a person has 
been convicted of a crime does not mean we can lose “concern” for their 
liberties as well as their “moral and political status.” It appears obvious that 
Alabama’s state legislature has very little (if any) concern for the individuals 
on death row as the result of judicial override; the state declined to 
retroactively apply its abolition of override to those sentenced pre-2017.129 
By amending the state’s capital sentencing scheme to forbid judicial 
override, the state legislature acknowledged that the practice was wrong at 
some level. But by failing to retroactively apply the amendment, it appears 
as though the legislature lacks “equal concern” for those already incarcerated 
and on death row. It is almost as though the state legislature is content 
allowing these individuals to remain on death row due to some kind of 
technicality; no refunds, returns, or exchanges. Clearly, something was at 
least questionable about the way these individuals were sentenced, as 
evidenced by the Alabama state legislature’s abolition of judicial override 
(as well as abolition of the same practice in every other state in the country). 
If there was nothing wrong with the practice, why not keep it in place? At 
the very least, in order to express “equal concern,” individuals sentenced to 
death by judicial override should be granted a new trial in which the jurors 
deliver the binding sentence.  

Dworkin’s third broad moral principle calls for the government to 
“respect whatever individual freedoms are indispensable to those ends,” 
referring to the previous two moral principles. The relevant indispensable 
individual freedom at issue is an American’s freedom from obscure, barbaric 
punishments via the Eighth Amendment’s prohibition against “cruel and 
unusual punishments.” Inflicting a cruel or unusual punishment against an 
individual would undoubtedly compromise an individual’s “equal moral and 
political status,” and would show that the government does not have “equal 
concern” for Americans who are convicted of crimes and subjected to such 
punishments. If death by judicial override violates the Cruel and Unusual 
Punishments Clause of the Eighth Amendment, it surely violates Dworkin’s 
third moral principle.  

While Dworkin’s three broad moral principles are significant, the 
content of the Eighth Amendment contains a more specific moral value. In 
 
 129. S.B. 16, 2017 Leg., Reg. Sess. (Ala. 2017). 
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past decisions, the Supreme Court has indicated that the Cruel and Unusual 
Punishments Clause invokes the following principle: we have a duty to 
“retain the essence of human dignity inherent in all persons,” even those 
convicted for committing the most heinous crimes.130 The Court’s review of 
a punishment and whether it is “cruel and unusual” revolves around this 
moral principle of human dignity and the current standards of American 
decency.  

The starting point of the Supreme Court’s analysis “is a review of 
objective indicia of consensus, as expressed in particular by the enactment 
of legislatures that have addressed the question.”131 As mentioned 
throughout this Note, there is now a national consensus against judicial 
override—today, not a single state permits the practice. The nationwide 
abolition of judicial override indeed constitutes the requisite “objective 
indicia of consensus.” The moral principle that we must “retain the essence 
of human dignity in all persons” suggests that no person should be executed 
as the direct result of a now-forbidden practice. This national consensus 
alone should indicate that executing these individuals on death row would 
strip them of their innate human dignity. Further, the essence of human 
dignity would certainly be diminished if a person was executed because they 
were sentenced to death via judicial override in Alabama on April 10, 
2017—just one day before the state legislature abandoned the practice. 
Additionally, if the thirty-two people sentenced to death via judicial override 
in Alabama were executed, but Delaware elected to vacate all of its judicial-
override death sentences, is the human dignity of someone in Delaware more 
valuable than that of someone from Alabama?  

The moral reading seems to overwhelmingly support the argument that 
the execution of a person sentenced to death by judicial override violates the 
Eighth Amendment. Clearly, death by judicial override would violate not 
only the broad moral principles identified by Dworkin, but also the specific 
moral principle that can be derived from the Cruel and Unusual Punishments 
Clause. 

3.  Originalism  
The crux of originalism is that when interpreting the Constitution, 

judges “should use the meanings that the people who adopted those 
constitutional provisions would have assigned.”132 Perhaps the most famous 
originalist is the late Justice Antonin Scalia. Originalists like Scalia believe 
 
 130. Id.  
 131. Roper v. Simmons, 543 U.S. 551, 564 (2005). 
 132. DAVID A. STRAUSS, THE LIVING CONSTITUTION 10 (2010). 
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that their constitutional theory provides more “consistency and 
predictability” compared to alternative methods.133 Adherents to originalism 
also tout the principle of judicial restraint, fearing that those who are not 
originalists will “mistake their own predilections for the law.”134 However, 
make no mistake—not all originalists are the same. Legal scholar David A. 
Strauss recognizes a spectrum of originalists, from the “rigorous,” staunch 
adherents to the more flexible and “fainthearted.”135 Justice Scalia identified 
as a “fainthearted” originalist; meaning, he was willing to abandon the theory 
in order to avoid “implausible results.”136 In other words, if all originalists 
were overly “rigorous” and seldom wavered from the original intent of the 
framers, America would look disturbingly different today. For example, it 
would be arguably constitutional for public schools to be racially 
segregated.137 Scalia and other originalists would likely have trouble 
reconciling their originalist principles with decisions like Brown v. Board of 
Education, however they would probably not disagree with Brown’s holding. 
“Fainthearted” originalists understand that allowing for the continued racial 
segregation of public schools would be an “implausible result[],” and would 
depart from the beliefs of the framers to avoid such a deplorable outcome. 
Thus, many scholars agree that adhering to originalism for all cases would 
yield “unthinkable results.”138 

Accordingly, even originalism can support (or at least remain 
indifferent toward) the argument that the Eighth Amendment prohibits the 
execution of an individual sentenced to death by judicial override. It is highly 
unlikely that the framers would view a death sentence as “cruel” or 
“unusual,” but the constitutionality of the death penalty is not in question. 
Rather, an originalist would need to evaluate the constitutionality of 
executing someone who was sentenced to death by a practice that every state 
now rejects. Consequently, an originalist could find the death penalty itself 
constitutional, while finding the execution of someone sentenced to death by 
judicial override unconstitutional. Perhaps an originalist would advocate for 
substantial deference to the state legislatures since, for example, the Alabama 
legislature intentionally declined to retroactively apply its ban of judicial 
 
 133. Antonin Scalia, Originalism: The Lesser Evil, 57 U. CIN. L. REV. 849, 855 (1989). 
 134. Id. at 863. 
 132.   STRAUSS, supra note 132, at 11, 17.  
 136. Id. at 17. 
 137. Id. at 12. Notably, American public schools remain racially segregated to this day, however, 
the Constitution technically does not endorse or condone this. For more information about the racial 
segregation of schools and its effect on children, see Emma García, Schools Are Still Segregated, and 
Black Children Are Paying a Price, ECON. POL’Y INST. (Feb. 12, 2020), https://www.epi.org/publication/ 
schools-are-still-segregated-and-black-children-are-paying-a-price [https://perma.cc/7YYT-3NZY]. 
 138. Michael C. Dorf, The Undead Constitution, 125 HARV. L. REV. 2011, 2027 (2012) (book 
review).  
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override to people currently on death row. That aside, an originalist could 
adhere to their central principles while opining that the Eighth Amendment 
forbids the execution of a person sentenced to death by judicial override. 
Based on historical research and analysis, an originalist could find that the 
framers would perceive such executions as particularly unjust given that they 
would be based on a practice that is now outlawed in all fifty states.  

Alternatively, an originalist could conclude that the framers intended 
for the protections of the Eighth Amendment to evolve with American moral 
values. Notably, the Constitution does not explicitly identify punishments 
that are “cruel and unusual.” The framers could have easily enumerated 
punishments of this sort, or at least provided a non-exhaustive list. Instead, 
they elected not to do so, leaving what exactly constitutes “cruel and 
unusual” to be determined by future generations of Americans. The Eighth 
Amendment was adopted in the late 1700s. During this time, public 
whippings were the most common court-directed punishments.139 Cutting 
off ears, branding, locking people in pillories, and public hangings were also 
acceptable, constitutional punishments in this time period.140 In other words, 
many forms of punishment that today would be considered “cruel” were fair 
game when the framers drafted the Eighth Amendment. Arguably, 
eighteenth-century Americans considered far fewer punishments to be 
“cruel” or “unusual.” And yet, an originalist would probably agree that 
cutting off body parts and branding are cruel and unusual punishments today.  

Additionally, originalist judges would have to balance their originalist 
principles with very clear Supreme Court precedent on defining “cruel and 
unusual punishments.” As mentioned previously in this Note, the Court has 
consistently reiterated that the protections of the Eighth Amendment 
fluctuate with the “evolving standards of decency that mark the progress of 
a maturing society.”141 The Court has repeatedly stated that what constitutes 
a “cruel and unusual” punishment is not fixed. Unfortunately for originalists, 
this principle is somewhat at odds with the very core of the constitutional 
theory. According to various Supreme Court precedents, the Cruel and 
Unusual Punishments Clause changes as society does, and thus originalism 
may not have any bearing in defining the scope of its protections. As such, 
 
 139. E.g., Steven A. Hatfield, Criminal Punishment in America: From the Colonial to the Modern 
Era, 1 USAFA J. LEG. STUD. 139, 144 (1990) (“Foremost among the bodilie punishments was 
whipping.”). 
 140. Id. at 145–46. Public hangings were “the preferred method of execution in colonial America.” 
Id. at 142; see also  John D. Bessler, The Concept of “Unusual Punishments” in Anglo-American Law: 
The Death Penalty as Arbitrary, Discriminatory, and Cruel and Unusual, 13 NW. J.L. & SOC. POL’Y 307, 
401 (2018) (“[P]unishments such as branding and the pillory and ducking and hanging were once in use 
in the young, newly forged republic.” (footnote omitted)). 
 141. Moore v. Texas, 137 S. Ct. 1039, 1048 (2017) (quoting Hall v. Florida, 572 U.S. 701, 708 
(2013)). 
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if originalists must set aside their doctrine for this particular constitutional 
question, the current state of the “evolving standards of decency” seems to 
indicate that executing someone sentenced to death by judicial override is 
unconstitutional. The country has unanimously solidified its stance against 
judicial override, and no person should die at the hands of a nationally 
rejected practice. 

And finally, some of originalism’s most vocal critics take aim at the 
theory’s lack of inclusion. Jamal Greene has expressed concerns that 
originalism is not racially sensitive and thus may not be a completely 
legitimate method of interpreting the Constitution for all Americans.142 This 
argument has merit: in addition to the Constitution being ratified by only 
property-owning white men, the Constitution itself outwardly supported 
slavery.143 Since the initial drafting and ratification of the Constitution, 
slavery has since been outlawed. But discrimination against and 
mistreatment of Black Americans did not end with the abolition of slavery. 
Throughout American history, Black people have been (and continue to be) 
subject to many other forms of oppression including segregation, lynching, 
redlining, mass incarceration, and more.  

This is relevant to the Eight Amendment issue at bar because racial 
prejudice pervades the criminal justice system, including capital 
sentencing.144 Judicial override is no exception. There is evidence that life-
to-death judicial overrides were “exercised discriminatorily, with judges 
more likely to override the jury and condemn a defendant to death if he was 
Black.”145 It is estimated that “[fifty-five] percent of all defendants sentenced 
to death by judicial override” are Black.146 Because originalism is arguably 
the most racially insensitive constitutional theory, judges should be hesitant 
to utilize it when analyzing the issue addressed in this Note. Perhaps a theory 
that is often criticized for its tension with Black Americans’ identity should 
not be invoked in a decision that will disproportionately affect Black 
Americans. As mentioned previously, if a truly originalist Court had decided 
Brown v. Board of Education, the racial segregation of public schools could 
still be constitutional today. Perhaps on the issue of whether the execution of 
an individual sentenced to death by judicial override violates the Eighth 
 
 142. See generally Jamal Greene, Originalism’s Race Problem, 88 DENV. U. L. REV. 517 (2011). 
 143. Id. at 518–19. Greene goes on to point out that three clauses of the Constitution directly 
accommodated slavery. Id. at 519. 
 144. See Death Penalty: Racial Bias, EQUAL JUST. INITIATIVE, https://eji.org/issues/death-
penalty/#Racial_Bias [https://perma.cc/J9SK-ZAVF] (“People of color are more likely to be prosecuted 
for capital murder, sentenced to death, and executed, especially if the victim in the case is white.”).  
 145. Brief of Amicus Curiae NAACP, supra note 106, at 3. 
 146. Id. at 7 (citing David V. Baker, Purposeful Discrimination in Capital Sentencing, 5 J.L. & SOC. 
CHALLENGES 189, 216 (2003)). Victims in these cases are also almost always white. Id. at 7–8.  
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Amendment, originalists ought to set aside their theory in order to avoid 
“implausible results” for Black Americans. 

III.  ADDRESSING COUNTERARGUMENTS 

A.  STARE DECISIS: CONCERNS REGARDING SUPREME COURT PRECEDENT 

Opponents to the views expressed in this Note may point to Supreme 
Court precedent and emphasize the importance of the stare decisis principle. 
It would seem that Harris and Spaziano (the portions of the opinion that 
remain intact after Hurst) may favor a modern holding that the execution of 
a person sentenced to death by judicial override is constitutional.  

However, adherence to precedent can hinder societal development if 
American values have evolved away from past Supreme Court decisions. 
And while stare decisis is undoubtedly an important American legal 
principle, it is not a per se rule, particularly when there is reason to believe 
that a past decision was wrongfully decided. One need only look to Brown’s 
overruling of Plessy v. Ferguson for evidence of a meaningful, rightfully 
decided exception to the stare decisis principle.  

Additionally, the circumstances and facts have significantly changed 
since Spaziano and Harris. At the time both Spaziano and Harris were 
decided (Spaziano in 1984 and Harris in 1995), four states were still utilizing 
judicial override in their respective capital punishment schemes. Since then, 
a national consensus has developed: as of 2017, all fifty states prohibit 
judicial override. Further, the Court has repeatedly emphasized that the 
protections of the Eighth Amendment are not “obsolete” and indeed change 
with society.147 As such, it is not completely averse to the stare decisis 
principle to expand the Cruel and Unusual Punishments Clause because past 
Supreme Court decisions seem to justify doing so. Supreme Court precedent 
seems to encourage expanding, rather than constricting, the protections of 
the Eighth Amendment. Adherence to precedent would require the Court to 
continually grant probative weight to the “evolving standards of decency that 
mark the progress of a maturing society” in Eighth Amendment cases. Thus, 
while the holdings of Spaziano and Harris must be granted some deference, 
so should the Court’s longstanding approach to the protections of the Cruel 
and Unusual Punishments Clause.   
 
 144.   See e.g., Hall v. Florida, 572 U.S. 701, 708 (2014) (quoting Weems v. United States, 217 U.S. 
349, 378 (1910)).  
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B.  FEDERALISM AND DEFERENCE TO STATE LEGISLATURES 

It is true that the Supreme Court has historically granted significant 
deference to democratically elected state legislatures and their respective 
criminal justice systems. Accordingly, some may argue that deference 
should be granted to those states that chose not to vacate the sentences of 
people sentenced to death by judicial override.  

When it comes to cases involving the Cruel and Unusual Punishments 
Clause, “in assessing a punishment selected by a democratically elected 
legislature against the constitutional measure, [the Court] presume[s] its 
validity.”148 However, even the Gregg Court, which reinstated the 
constitutionality of the death penalty, acknowledged that “[t]his does not 
mean that judges have no role to play, for the Eighth Amendment is a 
restraint upon the exercise of legislative power.”149 And although state 
legislatures are oftentimes given the benefit of the doubt by the Court, death 
by judicial override requires the Court’s oversight. One of the main reasons 
the Court ought to restrain state legislatures in this particular instance is the 
unequal treatment of those on Alabama’s death row. As mentioned 
previously, thirty-two of the thirty-five individuals that are on death row 
today as a direct result of a life-to-death override are in Alabama. These 
individuals were not given the same opportunity to have their sentences 
vacated as prisoners in other states. Other state legislatures or courts elected 
to either vacate all judicial override sentences or remand for resentencing. 
The Alabama state legislature has arbitrarily chosen not to retroactively 
apply the state’s abolition of judicial override.  

As mentioned previously, the punishment of death is irreversible, so the 
Court should be cautious when allowing such a punishment to be inflicted. 
Federalism aside, the federal judiciary needs to intervene in state affairs 
when a state is depriving its citizens of individual liberties. If all of the people 
on death row as a result of judicial override are executed, the Supreme Court 
will have allowed states’ rights to trump individual liberties. All citizens in 
all states are protected by the Eighth Amendment; thus, executing someone 
sentenced to death by judicial override would be cruel, unusual, and 
unconstitutional.  

CONCLUSION 

Even if the Supreme Court eventually agrees with the views expressed 
in this Note and holds that the execution of a person sentenced to death by 
judicial override violates the Eighth Amendment, the following question 
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lingers: how should the Court address the individuals who remain on death 
row as a result of judicial override? One solution could be to reopen and 
remand all thirty-five cases and require that each be resentenced by a jury. 
The other solution is to vacate all thirty-five death penalty sentences and 
replace them with life sentences.  

A jury resentencing may very well produce the same result—meaning, 
a jury may vote for the defendant to remain on death row. But at least a 
twelve-person jury, rather than one judge, would make the binding 
determination. While the death penalty remains constitutional in the majority 
of the country (twenty-eight of the fifty states), a jury resentencing is a much 
more viable option than allowing for the current death sentences to stand. 
The more desirable option for those on death row would be to outright vacate 
their death sentences and automatically replace them with life sentences. 
While such sweeping action may seem implausible, this is essentially what 
the Delaware Supreme Court did in 2016.  

As evidenced by many arguments made in this Note, the execution of a 
person sentenced to death by judicial override is undoubtedly 
unconstitutional. Death by judicial override is so much more undemocratic 
than the death penalty itself because one individual unilaterally sentences 
another individual to death while haphazardly ignoring the opinions of 
twelve others. We must also be cognizant of the ever-present racial bias in 
our criminal justice system and ensure that the safeguard of the jury is not 
undermined. Additionally, this Note has shown that three different 
constitutional theories—living constitutionalism, the moral reading of the 
Constitution, and even originalism—support the interpretation of “cruel and 
unusual” as prohibiting death by judicial override. While scholarly rhetoric 
and constitutional theory provide persuasive arguments against death by 
judicial override, it is important to remember that the fates of thirty-five 
individuals hang in the balance as they await execution. Their lives should 
not be casually dismissed, even if they have been convicted of the most 
heinous crimes. Dishearteningly, the Supreme Court recently declined to 
take up the judicial override issue when it denied certiorari for McMillan v. 
Alabama at the end of 2020. Until another challenge is brought before the 
Court, it is up to the state legislatures and the American people to uphold 
fundamental Eighth Amendment protections. We must fight to ensure that 
every person retains the very essence of human dignity that the Constitution 
intends to preserve with its prohibition of cruel and unusual punishments. 


