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INTRODUCTION 
The events that occurred in 2020 drastically altered the world’s 

financial markets,1 contributing to an increase in Initial Public Offerings 
(“IPOs”) of Special Purpose Acquisition Companies (“SPACs”).2 In 
particular, 2020 was a year marked by numerous records within the SPAC 
market, including the highest number of SPAC IPOs (248), the highest 
amount of proceeds raised in SPAC IPOs ($83.3 billion), the highest average 
SPAC IPO size ($336.2 million),3 and the largest SPAC IPO ever ($4 
billion).4 SPAC IPO activity continued at a record pace during the first 
quarter of 2021, as $111.9 billion was raised through 317 SPAC IPOs, which 
surpassed the annual records set in 2020 in a single quarter.5 SPAC 
 
 1. See infra notes 158–59 and accompanying text. 
 2. See infra notes 160, 168–72 and accompanying text. 
 3. SPAC Statistics, SPACINSIDER, http://spacinsider.com/stats [http://perma.cc/M8X7-AQZW]. 
 4. Christopher Anthony & Steven J. Slutzky, Bill Ackman and Pershing Square Launch  
Largest SPAC To Date: A Harbinger of Things to Come?, DEBEVOISE & PLIMPTON (July  
24, 2020), http://www.debevoise.com/insights/publications/2020/07/bill-ackman-and-pershing-square-
launch-largest [http://perma.cc/D8QJ-E5K4]. 
 5. PITCHBOOK, UNCERTAINTY CLOUDS FUTURE FOR SPACS: SPAC MARKET UPDATE Q3 2021, 
at 2 (2021) [hereinafter UNCERTAINTY CLOUDS FUTURE FOR SPACS]. 
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proponents argued that SPACs provided disruptive private companies with 
a viable route to access capital via the public markets.6 Furthermore, and 
central to this Note, SPACs caught the attention of potential investors,7 
potential SPAC sponsors,8 and the Securities and Exchange Commission 
(“SEC”).9 SPACs have become subject to an increasing amount of regulatory 
scrutiny and litigation risk.10 After two years of record-breaking activity in 
the SPAC market, the future of the SPAC’s role in the capital markets is 
clouded with uncertainty.11 

A SPAC is a publicly-held shell company created to merge with a 
private company and bring the private company public.12 A shell company 
is a development stage company that has no physical assets (other than cash 
and cash equivalents) and either has no business plan or its business plan is 
to merge or acquire another company or entity.13 The “merger” between the 
shell company and private company is commonly known as a “de-SPAC 
transaction,”14 and this Note uses the terms interchangeably. First, the SPAC 
sponsor (“sponsor”),15 the financiers and managers running the SPAC deal, 
 
 6. E.g., Steven Davidoff Solomon, In Defense of SPACs, N.Y. TIMES: DEAL BOOK (June 12, 
2021), http://www.nytimes.com/2021/06/12/business/dealbook/SPACs-defense.html [http://perma.cc/ 
KS79-8E7P]. 
 7. Alexander Osipovich & Dave Michaels, Investors Flock to SPACs, Where Risks Lurk and 
Track Records Are Poor, WALL ST. J. (Nov. 13, 2020), http://www.wsj.com/articles/investors-flock-to-
spacs-where-risks-lurk-and-track-records-are-poor-11605263402 [http://perma.cc/UGP2-2ECD]. 
 8. Seasoned investment professionals, industry executives, and celebrities are sponsoring SPACs. 
Brian DeChesare, The Great SPAC Scam: Why SPACs Are a Great Deal for Celebrity Sponsors, But Not 
Companies or Normal Investors, MERGERS & INQUISTIONS, http://www.mergersandinquisitions.com/ 
great-spac-scam [http://perma.cc/6PAP-Q59T] (noting that “Shaquille O’Neal, Gary Cohn, Bill Ackman, 
[and] Paul Ryan” all have sponsored SPACs). 
 9. In September 2020, given the frenzy SPACs were causing in the capital markets, SEC 
Chairman Jay Clayton stated that the SEC would be taking a closer look at SPAC disclosures. Dave 
Michaels & Alexander Osipovich, Blank-Check Firms Offering IPO Alternative Are Under Regulatory 
Scrutiny, WALL ST. J. (Sept. 24, 2020), http://www.wsj.com/articles/blank-check-firms-offering-ipo-
alternative-are-under-regulatory-scrutiny-11600979237 [http://perma.cc/8XUE-KXTD]. 
 10. See infra notes 359–61, 432, 479 and accompanying text. 
 11. UNCERTAINTY CLOUDS FUTURE FOR SPACS, supra note 5, at 6; The Daily Upside, Things 
Have Gone from Bad to Worse for SPACs to Round Out the Year, MOTLEY FOOL (Dec. 12, 2022, 7:00 
PM), http://www.fool.com/investing/2021/12/12/things-have-gone-from-bad-to-worse-for-spacs-to-ro 
[http://perma.cc/3AK2-MPT4]. 
 12. Michael Klausner, Michael Ohlrogge & Emily Ruan, A Sober Look at SPACs, 39 YALE J. ON 
REGUL. 228, 235 (2022); Ramey Layne, Brenda Lenahan & Sarah Morgan, Update on Special Purpose 
Acquisition Companies, HARV. L. SCH. F. ON CORP. GOVERNANCE (Aug. 17, 2020), http://corpgov. 
law.harvard.edu/2020/08/17/update-on-special-purpose-acquisition-companies [http://perma.cc/KTM9-
Q3NX]. 
 13. Ramey Layne & Brenda Lenahan, Special Purpose Acquisition Companies: An Introduction, 
HARV. L. SCH. F. ON CORP. GOVERNANCE (July 6, 2018), http://corpgov.law.harvard.edu/2018/07/06/ 
special-purpose-acquisition-companies-an-introduction [http://perma.cc/Q8KQ-TN8Q]. 
 14. Layne et al., supra note 12. While the “A” in “SPAC” stands for acquisition, a SPAC typically 
merges with the target in a process similar to a reverse merger. Klausner et al., supra note 12, at 240. 
 15. This Note considers the term “sponsor” to apply broadly. While technically, a sponsor is 
usually a person or an entity, see infra note 91, this Note considers “sponsor” to apply to all affiliates of 
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raise a war chest of capital with the intention of pursuing a de-SPAC 
transaction in a process similar to the typical IPO process.16 The sponsor has 
a set time limit, typically two years (the “outside date”), to find a target 
company, negotiate a merger or purchase agreement, and take the company 
public through the de-SPAC transaction or the SPAC liquidates and returns 
its IPO proceeds to its investors.17 During this process, the investment 
proceeds raised in connection with the IPO are held in a trust account.18 Once 
the target company is identified, the de-SPAC transaction is subject to 
shareholder approval.19 Even if the transaction is approved, SPAC IPO 
investors are able to opt out of the transaction by redeeming their shares at 
the time of the merger, receiving a pro rata share of the trust account (plus 
interest).20 At the time of the SPAC IPO, potential SPAC IPO investors do 
not know which company the sponsor plans to merge the SPAC with, only 
finding out when the potential target company is proposed to them.21 In light 
of the speculative nature of investments in SPAC IPOs emerges a nuanced 
question of whether or not potential SPAC IPO investors are provided with 
sufficient disclosure at the time of the SPAC IPO.22 Secondly, SPAC 
commentators have argued that the SPAC’s compensation structure can 
incentivize sponsors to pursue a “losing” de-SPAC transaction at the expense 
of some investors.23 This Note addresses these two key concerns potential 
SPAC IPO investors are faced with. 

The first concern that potential SPAC investors are faced with is 
whether they are provided with sufficient disclosure at the time of the SPAC 
IPO and until the target company is announced. The primary purpose of 
federal securities law is to ensure that investors are provided with enough 
information to sufficiently evaluate the merits of investment opportunities 
themselves.24 If the sponsor does not provide sufficient disclosure at the time 
 
that person or entity involved in the transaction, such as the investment team. This approach follows other 
financial literature. E.g., Milan Lakicevic & Milos Vulanovic, A Story on SPACs, 39 MANAGERIAL FIN. 
384, 389 (2013). 
 16. Layne & Lenahan, supra note 13. 

 17. Id. 
 18. See infra notes 106–08 and accompanying text. 
 19. Lakicevic & Vulanovic, supra note 15, at 8–9. 
 20. Id. at 20 (“SPAC common shareholders can redeem their shares at pro rata value . . . .”). 
 21. Michelle Earley & Rob Evans, Special Purpose Acquisition Companies, LEXISNEXIS  
(database updated Oct. 25, 2021). 
 22. See Russell Invs., Watching the Equity SPAC-Tacle, SEEKING ALPHA (Sept. 24, 2020, 8:59 
PM), http://seekingalpha.com/article/4376232-watching-equity-spac-tacle [http://perma.cc/4RWD-
6JLD] (“[A]re SPACs a good investment? Maybe.”). 
 23. Klausner et al., supra note 12, at 296; James Talevich, Investors Must Understand SPACs’ 
Time Constraints, WALL ST. J. (Jan. 19, 2021, 3:26 PM), https://www.wsj.com/articles/investors-must-
understand-spacs-time-constraints-11611087968 [http://perma.cc/55AU-XCE7]. 
 24. THOMAS LEE HAZEN, THE LAW OF SECURITIES REGULATION 126 (7th ed. 2016) (“[T]he 
primary purpose of 1933 Act registration statements is to provide full and adequate information regarding 
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of the SPAC IPO, potential SPAC IPO investors will be forced to make a 
misinformed decision about whether to invest in the SPAC.25 This Note 
concludes that the current regulations and applicable exchange rules demand 
sufficient disclosure at the time of the SPAC IPO and before the de-SPAC 
transaction is announced. Going forward, the SEC should ensure that 
investors are provided with adequate disclosure when the target company is 
proposed and at the time of the de-SPAC transaction. 

The second concern for potential SPAC IPO investors, and the focus of 
this Note, is whether the regulations governing SPACs and SPAC terms 
provide adequate protection against the partial misalignment of incentives 
between the sponsor and SPAC IPO investors that stem from the SPAC’s 
compensation structure.26 The sponsor is either compensated with a twenty 
percent stake in the target company post-merger if the sponsor completes a 
de-SPAC transaction or is left uncompensated if the sponsor fails to 
complete a deal before the outside date.27 SPAC IPO investors want the 
sponsor to complete a de-SPAC transaction that will increase the value of 
their shares post-merger.28 The sponsor largely shares the same goal. A 
successful transaction is more profitable for the sponsor and can lead to 
future fundraising opportunities.29 However, if the outside date is 
approaching and the sponsor has yet to complete a merger, the sponsor can 
be incentivized to complete a de-SPAC transaction that may be value-
destroying to SPAC IPO investors,30 creating an agency problem.31 Sponsor 
compensation is not substantially tied to SPAC IPO investor compensation.32 
While the sponsor would prefer a merger in which the SPAC shareholders 
do well, as the outside date approaches, the sponsor will favor a merger that 
is bad for shareholders rather than no merger at all.33 SPAC incentives could 
be better aligned if the SPAC’s compensation structure closely tied sponsor 
compensation to SPAC IPO investor compensation. 
 
the distribution of securities . . . .”). 
 25. See infra Section IV.A; see infra note 313 and accompanying text. 
 26. See infra Part I. 
 27. Andrew R. Brownstein, Andrew J. Nussbaum & Igor Kirman, The Resurgence of SPACs: 
Observations and Considerations, HARV. L. SCH. F. ON CORP. GOVERNANCE (Aug. 22, 2020), http:// 
corpgov.law.harvard.edu/2020/08/22/the-resurgence-of-spacs-observations-and-considerations [http:// 
perma.cc/F3SW-HXRV]. 
 28. Lakicevic & Vulanovic, supra note 15, at 22; see infra text accompanying note 96. 
 29. See infra notes 379–81 and accompanying text. 
 30. Press Release, William A. Ackman, Pershing Square Tontine Holdings, Ltd. Releases Letter 
to Shareholders (Aug. 19, 2021), https://pstontine.com/wp-content/uploads/2021/08/8.19.2021-Press-
Release-PSTH-Letter-to-Shareholders.pdf [https://perma.cc/3TVM-2XSM] (“In a de-SPAC merger 
transaction, time pressure on the sponsor is the enemy of a good deal for shareholders.”). 
 31. See infra notes 76–79 and accompanying text. 
 32. See infra notes 74, 383–84 and accompanying text. 
 33. Klausner et al., supra note 12, at 247; Layne & Lenahan, supra note 13. 
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This Note concludes that while redemption rights largely protect SPAC 
IPO investors against the partial misalignment of incentives created by the 
SPAC’s compensation structure,34 SPAC warrants can incentivize some 
SPAC IPO investors to exercise their redemption rights in self-serving ways 
at odds with the SPAC’s ultimate goal of completing a successful de-SPAC 
transaction.35 A warrant is a contract to purchase additional shares of 
common stock at a later time for a pre-determined price.36 The warrants 
incentivize investors to invest in the SPAC IPO by providing additional 
compensation to investors if the target company performs well post-
merger.37 However, the warrants do not encourage SPAC IPO investors to 
hold onto their shares after the IPO.38 Rather, the warrants can incentive 
SPAC IPO investors to redeem their shares even if they believe the target 
company will be successful post-merger. By redeeming their shares, these 
investors guarantee that they receive their initial investment back (plus 
interest), while retaining the potential upside the warrants provide.39 By 
acting on these incentives, redeeming SPAC IPO investors harm non-
redeeming SPAC IPO investors and pose a threat to the SPAC’s long-term 
viability as an investment vehicle. The inefficiencies prevalent in SPACs 
today could be mitigated if there were an incentive for SPAC IPO investors 
to not redeem their shares outside the protective purpose that redemption 
rights serve. 

This Note utilizes a case study of Pershing Square Tontine Holdings, 
Ltd. (“Pershing Square Tontine”), the largest SPAC IPO to date,40 to analyze 
its claims. In March 2021, Pershing Square Tontine had just issued its SPAC 
IPO, and the SPAC was being praised by commentators for its “shareholder-
friendly terms” and “strong alignment” of incentives.41 Pershing Square 
Tontine made a bold attempt to align sponsor and SPAC IPO investor 
incentives with its compensation structure and warrant structure, which 
 
 34. See infra Sections VII.C.1, VII.D. 
 35. See infra Sections VII.C.2–3, VII.D. 
 36. SPAC Warrants: 5 Tips to Avoid Missed Opportunities, FINRA (Aug. 30, 2021), 
http://www.finra.org/investors/insights/spac-warrants-5-tips [http://perma.cc/AR9N-GXY7]; Chizoba 
Morah, How Do Stock Warrants Differ from Stock Options?, INVESTOPEDIA (May 3, 2021), http:// 
www.investopedia.com/ask/answers/08/stock-option-warrant.asp [http://perma.cc/KSM3-LUB9]. 
 37. Special Purpose Acquisition Company (SPAC), supra note 102 (“The purpose of the warrant 
is to provide investors with additional compensation for investing in the SPAC.”). 
 38. Klausner et al., supra note 12, at 246, 248–49. 
 39. SPAC Warrants: 5 Tips to Avoid Missed Opportunities, supra note 36. 
 40. Nicholas Jasinski, Bill Ackman’s Pershing Square Files for Largest-Ever SPAC IPO, 
BARRON’S (June 22, 2020, 4:30 PM), http://www.barrons.com/articles/bill-ackmans-pershing-square-
files-for-largest-ever-spac-ipo-51592857837 [http://perma.cc/WT73-5DUX]. 
 41. Michael W. Byrne, Pershing Square’s Supersized SPAC Looks Well-Positioned to Deliver a 
Splash Acquisition, SEEKING ALPHA (Aug. 10, 2020, 3:50 PM), http://seekingalpha.com/article/4367199-
pershing-squares-supersized-spac-looks-well-positioned-to-deliver-splash-acquisition [http://perma.cc/ 
ZJ8A-WK3N]. 
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significantly departed from common SPAC terms at the time.42 Pershing 
Square Tontine’s shares performed exceptionally well in the months 
following its SPAC IPO,43 indicating that the market valued its innovative 
structure.44 Unfortunately, Pershing Square Tontine proposed an excessively 
complex transaction that abandoned any resemblance to a typical de-SPAC 
transaction to acquire a ten percent stake in Universal Music Group 
(“UMG”).45 Shortly after, Pershing Square Tontine issued a letter to its 
shareholders canceling the transaction, noting issues raised by the SEC and 
investors.46 After the failed transaction, Pershing Square Tontine faced 
multiple challenges that will only be touched upon briefly in this Note.47 In 
July 2022, after failing to complete a merger before its outside date, Pershing 
Square Tontine announced that it would liquidate and return all of its capital 
to its investors.48 Pershing Square Tontine will be viewed as a failure. 
Nonetheless, commentators still view Pershing Square Tontine’s original 
terms as some of the most investor-friendly SPAC terms ever introduced,49 
noting that the sponsor’s “determination to innovate and reform SPACs” was 
“admirable.”50 The entire SPAC market was left to wonder what would have 
happened had Pershing Square Tontine succeeded in completing a de-SPAC 
 
 42. See infra Sections V.B.3, VII.E. 
 43. Pershing Square Tontine Holdings, Ltd. (PSTH): Historical Data, YAHOO! FIN., 
http://finance.yahoo.com/quote/PSTH/history?p=PSTH [http://perma.cc/YC3K-Z36M]. 
 44. Will Ashworth, Play Bill Ackman’s SPAC Without the Inherent Frothiness, INVESTORPLACE 
(Jan. 22, 2021, 12:37 PM), http://investorplace.com/2021/01/psth-stock-play-bill-ackmans-spac-without-
frothiness [http://perma.cc/ZEQ5-CBU9]; Byrne, supra note 41. 
 45. Stephen Wilmot, Ackman’s SPAC Deal to End All SPACs, WALL ST. J. (June 4, 2021, 11:04 
AM), https://www.wsj.com/articles/ackmans-spac-deal-to-end-all-spacs-11622818252?reflink=desktop 
webshare_permalink [http://perma.cc/Z88G-QZJY]. 
 46. Press Release, William A. Ackman, Pershing Square Tontine Holdings, Ltd. Releases Letter 
to Shareholders (July 19, 2021), https://pstontine.com/wp-content/uploads/2021/07/Letter-to-Share 
holders-from-PSTH-CEO-Bill-Ackman.pdf [https://perma.cc/42MM-3PZW]. 
 47. Will Ashworth, 4 Better Buys than Bill Ackman’s Failed Pershing Square SPAC, NASDAQ 
(Nov. 11, 2021, 6:00 AM), http://www.nasdaq.com/articles/4-better-buys-than-bill-ackmans-failed-
pershing-square-spac-2021-11-11 [https://perma.cc/A6LG-KWNS] (“It now looks as though Ackman 
will wind up PSTH, [and] return the funds to investors . . . .”); Ian Bezek, It’s the Final Chapter for 
Pershing Square Tontine, INVESTORPLACE (Sept. 10, 2021, 6:00 AM), http://investorplace.com 
/2021/09/psth-stock-its-the-final-chapter-for-pershing-square-tontine [http://perma.cc/Q38U-FQWW] 
(“PSTH stock represents little more than a low-interest bond at this point”). 
 48.  Julie Steinberg, Ackman to Close $4 Billion SPAC, WALL ST. J. (July 12, 2022), 
https://www.wsj.com/articles/bill-ackman-to-close-4-billion-spac-11657629142?page=1 [https://perma. 
cc/PG6U-DN55]; Marlena Haddad, Pershing Square Tontine Holdings (PSTH) to Liquidate Trust, 
SPACINSIDER (July 11, 2022), https://spacinsider.com/2022/07/11/pershing-square-tontine-holdings-to-
liquidate-trust [https://perma.cc/2KWT-HKNX]. 
 49. E.g., Kristi Marvin, Pershing Square Tontine Faces Suit on Abandoned UMG Deal, 
SPACINSIDER (Aug. 19, 2021), http://spacinsider.com/2021/08/19/pershing-square-tontine-faces-suit-
on-abandoned-meal [http://perma.cc/W6R7-APZB]. 
 50. Chris Bryant, Bill Ackman Was Too Clever for His Own Good, BLOOMBERG (July 19, 2021, 
3:09 AM), http://www.bloomberg.com/opinion/articles/2021-07-19/-psth-pulls-universal-music-deal-
bill-ackman-was-too-clever-for-his-own-good [http://perma.cc/3FZ9-KLMR]. 
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transaction.51 
Since January 2021, the overall sentiment of the SPAC market has 

steadily declined due to SPAC’s “lackluster aftermarket performance,”52 
SPAC litigation threats, and increasing regulatory scrutiny within the SPAC 
market.53 While we will likely never see the SPAC deal volume of 2020 to 
2021 again, the flexibility of the SPAC’s structure may enable future SPACs 
to “carve out specific niches” within the capital markets.54 But doing so 
would require addressing the inefficiencies that were prevalent in the SPACs 
of 2020–2021. An analysis of Pershing Square Tontine’s original terms 
provides a starting point for this discussion. Future SPACs should consider 
replicating some of Pershing Square Tontine’s original terms to mitigate the 
agency problem common in SPACs.  

On March 30, 2022, the SEC proposed a sweeping new set of highly 
criticized rules regarding SPAC IPOs and de-SPAC transactions.55 SEC 
Commissioner, Hester Peirce, opposed the proposed rules, stating in a 
hearing that they “seem designed to stop SPACs in their tracks.”56 The 
proposed rules will likely face extensive comments and the final rules will 
“attract close scrutiny and potential legal challenges.”57 Given that the scope 
and effect of the regulation is yet to be determined, this Note narrows its 
analysis to the SPACs and applicable regulation of 2020–2021 before the 
SEC proposed new rules. The focus on the SPAC market of 2020–2021 
sheds light on an unprecedented time within the capital markets. The analysis 
 
 51. Matthew Frankel, Should Investors Stick with Pershing Square Tontine Holdings?, MOTLEY 
FOOL (Aug. 4, 2021, 6:22 AM), http://www.fool.com/investing/2021/08/04/should-investors-stick-with-
pershing-square-tontin [http://perma.cc/YGK4-L33A] (“I’m disappointed . . . . The whole point of a 
SPAC is to acquire a full business. To have a business combination.”); Michelle Celarier, Bill Ackman’s 
Pershing Square Just Had a $1.6 Billion Payday, INSTITUTIONAL INV. (Sept. 21, 2021), 
http://www.institutionalinvestor.com/article/b1tpd3k78fxvrb/Bill-Ackman-s-Pershing-Square-Just-Had-
a-1-6-Billion-Payday [http://perma.cc/HA5C-954P] (noting the success of the sponsor’s hedge fund that 
completed the UMG deal). 
 52. UNCERTAINTY CLOUDS FUTURE FOR SPACS, supra note 5, at 1. 
 53. Matthew Solum & Gianni Mascioli, Legal Scrutiny for SPACs on the Rise, KIRKLAND & ELLIS 
(Apr. 29, 2021), http://www.kirkland.com/publications/article/2021/04/legal-scrutiny-for-spacs [http:// 
perma.cc/JH6V-DYCE]. 
 54. UNCERTAINTY CLOUDS FUTURE FOR SPACS, supra note 5, at 2. 
 55. Norm Champ, Sophia Hudson, Christian O. Nagler, Stefan Atkinson, Tamar Donikyan, Joshua 
N. Korff & Peter Seligson, The SEC Proposes New Rules Regarding SPACs, KIRKLAND & ELLIS (Apr. 
6, 2022), https://www.kirkland.com/publications/kirkland-alert/2022/03/sec-proposes-new-rules-regard 
ing-spacs [https://perma.cc/2BVH-XQ6B]. 
 56. Michelle Celarier, SEC Deals a Big Blow to SPACs, INSTITUTIONAL INV. (Mar. 30,  
2022) (quoting SEC Commissioner Hester Peirce), https://www.institutionalinvestor.com/article/ 
b1xdf3qfv7sckm/SEC-Deals-a-Big-Blow-to-SPACs [https://perma.cc/8UPT-VZFJ]. 
 57. Margeaux Bergman, Katie Butler, Alain Dermarkar, Adam Hakki, Harald Halbhuber, Daniel 
Lewis, Jonathan Lewis, Ilya Mamin, John Menke, Ilir Mujalovic, Lona Nallengara, Bill Nelson, Sara 
Raisner & Pawel Szaja, SEC Proposes New SPAC Rules, JD SUPRA (Apr. 12, 2022), https:// 
www.jdsupra.com/legalnews/sec-proposes-new-spac-rules-6508226 [https://perma.cc/S39Y-DR2M]. 
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that follows will be relevant regardless of how SPAC regulation evolves and 
its corresponding effects within the SPAC market. If the regulation is 
reasonable, the proposals set forth in this Note will serve as 
recommendations for future SPAC sponsors to adopt, as originally intended. 
Similarly, if certain proposed rules are adopted, commentators argue that 
there will be unintended consequences that will magnify the current SPAC 
criticisms addressed in this Note.58 Alternatively, in a world in which 
excessive regulation kills the SPAC market, these proposals will serve as an 
alternative solution to addressing SPAC criticisms. 

Part I sets out the offsetting costs and benefits faced by SPAC IPO 
investors and sponsors that form the core of the SPAC’s agency problem. 
Part II describes the typical SPAC transaction in detail, elaborating on the 
mechanisms that drive this partial misalignment of incentives. Part III 
compares a SPAC IPO to a traditional IPO, analyzes the advantages and 
recent popularity SPACs have had within the capital markets, and describes 
the incentives that underlie the SPAC IPO process. Part IV explores the 
fraudulent history of shell company offerings, providing a rationale for 
investors and regulators to be wary of SPACs. Part IV then depicts how 
Rule 419 and other securities laws and regulations helped mitigate concerns 
posed by shell company offerings, ultimately leading to the creation of the 
SPAC.59 While regulation was necessary for shell company offerings, 
SPACs provide many of their protections through contractual obligations, 
thus the looming threat of excessive regulation will likely lead to the demise 
of this valuable alternative to a traditional IPO. Part V describes the SPAC 
boom (or bubble) of 2020 to 2021 and the original terms of Pershing Square 
Tontine. Part VI addresses the first concern posed to SPAC IPO investors, 
utilizing Pershing Square Tontine’s SEC filings to argue that there is 
sufficient disclosure at the time of the SPAC IPO. Part VII observes how 
SPAC sponsor compensation has resulted in a partial misalignment of 
incentives in the SPAC form and the effect that investor voting rights and 
redemption rights have had on balancing these incentives. In light of these 
findings, this Note proposes modifications to common SPAC terms. Future 
SPACs should consider adopting some of the novel terms Pershing Square 
Tontine introduced in an attempt to better align sponsor and SPAC IPO 
investor interests. 
 
 58. Celarier, supra note 56. 
 59. The SPAC was created immediately after these regulations came into effect as an investment 
vehicle that is exempt from Rule 419 but contractually complies with many of Rule 419’s restrictions, 
providing investors with adequate protection while preserving an alternative route for private companies 
to go public. See infra Section IV.B.1. 
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I.  THE ORIGIN OF THE SPAC’S AGENCY PROBLEM: OFFSETTING 
COSTS AND BENEFITS IN THE SPAC 

Part I develops the framework underlying the SPAC’s agency problem. 
SPAC IPO investors want the sponsor to merge with a target company that 
will increase the value of their shares post-merger.60 However, the SPAC 
compensation structure can incentivize the sponsor to pursue a losing de-
SPAC transaction as the outside date approaches.61 This Note refers to 
“SPAC IPO investors” broadly as investors who own common shares of the 
SPAC before the de-SPAC transaction has been announced.62 

A.  SPAC IPO INVESTOR INCENTIVES 

SPAC IPO investors are exposed to multiple offsetting costs and 
benefits when investing in a SPAC. SPAC IPO investors can invest early and 
experience significant financial gains if the target company is successful 
post-de-SPAC transaction.63 Historically, SPAC IPO investments have 
underperformed in the overall IPO market,64 providing potential investors 
with “a poor record of delivering returns.”65 However, this Note focuses on 
the legal protections available to SPAC IPO investors and does not focus on 
the attractiveness of returns in SPAC transactions. The SPAC IPO investors 
want the sponsor to merge the SPAC with a target company that will increase 
rather than decrease the value of their shares post-merger.66 Interestingly, it 
 
 60. See infra notes 63, 66–67 and accompanying text. 
 61. See infra Section I.B. 
 62. This Note does not limit its analysis to just the investors who obtained units at the time of the 
SPAC IPO, or the true “SPAC IPO investors.” Klausner et al., supra note 12, at 241 (“Investors in SPAC 
IPOs are almost entirely large institutional investment managers affiliated with hedge funds . . . .”). This 
extension of the definition of “SPAC IPO investors” allows this Note to consider the interests of retail 
investors who obtained shares of the SPAC and better examine the SPAC’s agency problem. 
 63. Preston Brewer, Analysis: De-SPACing Successes Refuel Hot SPAC IPO Market, BLOOMBERG 
L. (July 23, 2020, 3:53 AM), http://news.bloomberglaw.com/bloomberg-law-analysis/analysis-de-
spacing-successes-refuel-hot-spac-ipo-market [http://perma.cc/GRC8-LWBP] (noting that two months 
after the SPAC Diamond Eagle Acquisition Company merged with DraftKings, the stock had increased 
by nearly 450%); Amrith Ramkumar, SPAC Mania Gives Early Investors Steady Returns with Little Risk, 
WALL ST. J. (Jan. 13, 2021, 5:30 AM), http://www.wsj.com/articles/spac-mania-gives-early-investors-
steady-returns-with-little-risk-11610533800 [http://perma.cc/STV2-U5HA]. 
 64. Lora Dimitrova, Perverse Incentives of Special Purpose Acquisition Companies, the “Poor 
Man’s Private Equity Funds,” 63 J. ACCT. & ECON. 99, 99, 103 (2017). A study of SPAC IPOs from 
2003–2015 concluded that SPAC investments “significantly underperform IPO firms in all periods” and 
long-term investments in SPACs “systemically underperform the market, industry and similar non-SPAC 
firms as well as IPO firms.” Johannes Kolb & Tereza Tykvová, Going Public via Special Purpose 
Acquisition Companies: Frogs Do Not Turn into Princes, 40 J. CORP. FIN. 80, 93 (2016). 
 65. Osipovich & Michaels, supra note 7. The average return on SPAC common stock from 2015–
2020 has been -1.4% compared to the 49% average return of companies that went public via IPOs. Id. 
 66. Brandon Schumacher, Note, A New Development in Private Equity: The Rise and Progression 
of Special Purpose Acquisition Companies in Europe and Asia, 40 NW. J. INT’L L. & BUS. 391, 398, 400 
(2020); see Lakicevic & Vulanovic, supra note 15, at 22 (noting that SPAC IPO investors who did not 
veto mergers that resulted in losses “engaged in value-destroying activities”). 
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is sometimes in the SPAC IPO investors’ best interest if the sponsor fails to 
complete a de-SPAC transaction (rather than completes a merger with a 
target company that decreases the value of the SPAC IPO investor’s shares 
post-merger).67 But, because a SPAC is a shell company,68 SPAC IPO 
investors cannot predict whether the unknown target company will be 
successful until the target company is proposed, and SPAC IPO investors 
must determine whether or not to invest based on the limited information 
regarding the sponsor and the SPAC’s business plan.69 SPAC IPO investors 
have voting rights and redemption rights which should help mitigate the 
concern that the sponsor is able to complete a losing de-SPAC transaction.70 
Voting rights allow the SPAC IPO investors to veto the proposed de-SPAC 
transaction, and redemption rights allow SPAC IPO investors to redeem their 
shares at the time of the de-SPAC transaction.71 Additionally, if SPAC IPO 
investors do not approve of the proposed transaction, they can sell their 
shares on the public exchange.72 

While the preceding paragraph addresses the overarching incentives 
SPAC IPO investors face, it is important to highlight that SPAC IPO investor 
interests and protections are heterogeneous and depend on when the SPAC 
IPO investor invests and whether the SPAC IPO investor redeems their 
shares.73 Part II describes the processes that create different incentives 
among SPAC IPO investors, and the analysis in Part VII explains why these 
different incentives may be problematic. 

B.  SPAC SPONSOR INCENTIVES 

The sponsor is exposed to multiple offsetting costs and gains in 
attempting to complete a de-SPAC transaction. In lieu of a salary, the 
sponsor typically pays a nominal fee ($25,000) for the “promote,” which 
 
 67. Jon Sindreu, The SPAC Bubble Is Burst. It May Be Time to Invest., WALL ST. J., (Sept. 14, 
2021, 7:40 AM), http://www.wsj.com/articles/the-spac-bubble-is-burst-it-may-be-time-to-invest-
11631619621 [http://perma.cc/9ZFG-WNFL] (“The median SPAC without a deal target yields 2.4%, 
assuming the vehicle is dissolved at maturity . . . compared with 0.06% for a six-month T-bill.”); 
Osipovich & Michaels, supra note 7. 
 68. Shell companies either have no business plan or plan to merge with another company or entity. 
See Layne & Lenahan, supra note 13. 
 69. Derek K. Heyman, Note, From Blank Check to SPAC: The Regulator’s Response to the 
Market, and the Market’s Response to the Regulation, 2 ENTREPRENEURIAL BUS. L.J. 531, 533–34 (2007). 
 70. See Yochanan Shachmurove & Milos Vulanovic, Specified Purpose Acquisition Company 
IPOs, in OXFORD HANDBOOK OF IPOS 301, 318–19, 321 (Douglas Cumming & Sofia A. Johan eds., 
2018); see infra Sections VII.B.1, VII.C.1. 
 71. Layne & Lenahan, supra note 13. 
 72. Id. (“Following the IPO . . . the public can trade units, shares, or whole warrants, with each 
security separately listed on a securities exchange.”); Stefan M. Lewellen, SPACs as an Asset Class 4 
(Mar. 24, 2009) (unpublished manuscript) (available on SSRN) (“If a ‘bad’ acquisition is presented to 
shareholders, SPAC owners can . . . ‘vote with their feet’ by selling the stock . . . .”). 
 73. See infra Section II.C.3. 
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equates to a twenty percent stake in the target company post-merger.74 The 
promote has been criticized for overcompensating the sponsor and creating 
partially misaligned incentives.75 Upon completion of the de-SPAC 
transaction, the promote can result in a massive payoff to the sponsor, 
regardless of whether or not the de-SPAC transaction increased the value of 
the SPAC IPO investors’ shares.76 However, if the SPAC IPO investors veto 
the de-SPAC transaction or too many SPAC IPO investors redeem their 
shares, leading to an insufficient amount of capital for the proposed deal, the 
de-SPAC transaction will not be completed.77 If the sponsor fails to complete 
a de-SPAC transaction before the outside date, the SPAC liquidates, the 
SPAC IPO proceeds are returned to investors, and the sponsor is left 
uncompensated.78 Thus, in an act of managerial opportunism, it is sometimes 
in the sponsor’s best interest to proceed with a de-SPAC transaction that is 
not entirely in the SPAC IPO investors’ best interests rather than not 
complete a de-SPAC transaction at all.79 

C.  THE SPAC’S AGENCY PROBLEM 

This partial misalignment of incentives poses an agency problem 
between the sponsor and the SPAC IPO investors. An agency problem occurs 
when the interests of one party, the principal, depend on the actions of 
another party, the agent, and the agent’s interests do not completely align 
with the principal’s interests.80 Agency problems stem from the separation 
 
 74. Layne & Lenahan, supra note 13; Usha Rodrigues & Mike Stegemoller, Exit, Voice, and 
Reputation: The Evolution of SPACs, 37 DEL. J. CORP. L. 849, 871 (2013) [hereinafter Exit, Voice, and 
Reputation]. 
 75. E.g., Exit, Voice, and Reputation, supra note 74, at 894 (“SPAC sponsors are rewarded for the 
mere fact of acquisition.”). 
 76. Amrith Ramkumar & Maureen Farrell, When SPACs Attack! A New Force Is Invading Wall 
Street, WALL ST. J. (Jan. 23, 2021, 12:00 AM), http://www.wsj.com/articles/when-spacs-attack-a-new-
force-is-invading-wall-street-11611378007 [http://perma.cc/X2NT-P8JD]; Lewellen, supra note 72, at 4 
(noting that average returns of SPAC sponsors were 1,900% in 2007). 
 77. Tim Castelli, Note, Not Guilty by Association: Why the Taint of Their “Blank Check” 
Predecessors Should Not Stunt the Growth of Modern Special Purpose Acquisition Companies, 50 B.C. 
L. REV. 237, 255 (2009); see infra notes 117–20 and accompanying text. 
 78. Lewellen, supra note 72, at 6 (stating that the promote becomes “worthless if the SPAC 
liquidates”). 
 79. Dimitrova, supra note 64, at 118; Andrew Ross Sorkin, Jason Karaian, Michael J. de la 
Merced, Lauren Hirsch & Ephrat Livni, The Issues with SPACs, N.Y. TIMES: DEALBOOK (Oct. 22, 2021), 
http://www.nytimes.com/2021/02/10/business/dealbook/spacs-blank-check-deals.html [http://perma.cc/ 
L5UL-GMUM] (stating that sponsors are “incentiviz[ed] . . . to get any deal done, rather than a good 
one”). Lloyd Blankfein, former CEO of Goldman Sachs, “suggest[s] that SPAC participants [aren’t] 
incentivized to prevent overpaying for their target businesses . . . lead[ing] to situations where ‘[sponsors] 
make a lot of money and investors lose money.’ ” Hugh Son, Lloyd Blankfein on How the  
SPAC Rush Could Go Wrong for Investors, CNBC (Jan. 25, 2021, 9:29 AM), http://www.cnbc.com/ 
2021/01/25/lloyd-blankfein-on-how-the-spac-rush-could-go-wrong-for-investors.html [http://perma.cc/ 
NEG4-3TNY]. 
 80. John Armour, Henry Hansmann & Reinier Kraakman, Agency Problems, Legal Strategies and 
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of ownership and control in legal entities.81 Here, the sponsor is the agent, 
and the collective group of SPAC IPO investors is the principal. The 
substantial payoff or lack of payoff to the sponsor caused by the promote and 
the time pressure the sponsor faces form the genesis of the SPAC’s partial 
misalignment of incentives.82 SPACs, like corporations and other entities, 
can alleviate agency problems by aligning the interests of the agent and the 
principal.83 

II.  BACKGROUND: THE SPAC’S BASIC FORM 

 Interests can be aligned through regulation and contractual agreements 
between the sponsor and the SPAC IPO investors.84 Part II further develops 
the agency problem described in Part I in its description of a typical SPAC 
deal and terms. The entire SPAC transaction has been “described as a hybrid 
between an M&A transaction and an IPO.”85 Table 1 illustrates the three 
phases and key events for the sponsor and SPAC IPO investors during a 
typical SPAC transaction.
 
Enforcement 2 (Harvard John M. Olin Ctr. for L., Econ., & Bus., Discussion Paper No. 644, 2009). 
 81. See JAMES D. COX & THOMAS LEE HAZEN, BUSINESS ORGANIZATIONS LAW 63–64 (5th ed. 
2020). 
 82. See infra notes 373–76 and accompanying text. 
 83. COX & HAZEN, supra note 81, at 66–67. 
 84. See infra Parts IV, VII. 
 85. Brownstein et al., supra note 27. 
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 TABLE 1.  The Three Phases of a SPAC Transaction 

 

 
Note: Table 1 was produced independently based on the “Three Phases in SPAC Lifespan” 
Table from Layne & Lenahan, supra note 13 and information from How Special Purpose 
Acquisition Companies (SPACs) Work, PWC, http://www.pwc.com/us/en/services/audit-
assurance/accounting-advisory/spac-merger.html [http://perma.cc/4WH3-YKQV]; Interview 
with Michael Chasalow, Clinical Professor of L. and Dir., Small Bus. Clinic, Univ. S. Cal. 
Gould Sch. L. (Mar. 9, 2021). 

 

A.  THE SPAC IPO PHASE 

1.  Filing and Amending the Form S-1 
As Table 1 indicates, the first step is the SPAC IPO phase. The sponsor 

begins the IPO process by creating an investment thesis that the SPAC will 
focus on.86 Pursuant to the Securities Act of 1933,87 the sponsor forms the 
SPAC and files a registration statement, the Form S-1 (“S-1”), with the 
SEC.88 The S-1 must provide information that investors would find material 
in order to comply with federal securities law.89 Rule 405 of the Securities 
Act defines material information as information “to which there is a 
 
 86. How Special Purpose Acquisition Companies (SPACs) Work, PWC, http://www.pwc.com/ 
us/en/services/audit-assurance/accounting-advisory/spac-merger.html [http://perma.cc/4WH3-YKQV]. 
 87. 15 U.S.C. § 77e; Practice Note, Registration Statement: Form S-1, WESTLAW (database 
updated Feb. 2021) (“Section 5 of the Securities Act . . . requires an issuer to register all offers and sales 
of its securities, unless an exemption from registration is available.”). 
 88. How Special Purpose Acquisition Companies (SPACs) Work, supra note 86. 
 89. Registration Statement: Form S-1, supra note 87 (“The registration statement must 
include . . . any material information needed to prevent the included statements from being misleading.”). 
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substantial likelihood that a reasonable investor would attach importance in 
determining whether to purchase the security being registered.”90 A SPAC’s 
S-1 contains information about the sponsor,91 the specific target industry or 
geographic focus of the SPAC, and statements indicating that the sponsor 
has not already begun searching for a specific target company at the time of 
the IPO.92 The S-1 also contains substantial disclosures regarding the 
offering and risk factors.93 While the information may be limited, this 
information is what potential SPAC IPO investors are equipped with to 
evaluate the investment opportunity at the time of the SPAC IPO.94 With 
access to this information, potential SPAC IPO investors can decide to invest 
in the sponsor’s leadership of the SPAC, positioning themselves to get in on 
the ground floor of an investment opportunity and potentially earn 
substantial financial gains if the target company is successful post-merger.95 

After the sponsor files the S-1, the sponsor will receive comments from 
the SEC in the form of Comment Letters, with the expectation that they will 
amend the filing to the SEC’s satisfaction.96 The registration and amendment 
process is not too cumbersome for the sponsor at the time of the SPAC IPO.97 
However, additional disclosure is required when the target company is 
proposed to investors and at the time of the de-SPAC transaction,98 making 
the overall disclosure process burdensome for the sponsor. 

2.  SPAC Units 
SPAC IPO investors are sold units at the time of the IPO.99 A unit is 

similar to a share and represents ownership in the SPAC.100 The SPAC IPO 
investors can trade the units on the public exchange once the SPAC IPO has 
been completed.101 The units consist of common stock and warrants 
 
 90. Id. 
 91. Earley & Evans, supra note 21. The sponsor can be a firm, such as a private equity firm, or 
individuals, including finance professionals and executives. Id. 
 92. Id.; see Layne & Lenahan, supra note 13. 
 93. Earley & Evans, supra note 21. 
 94. See Heyman, supra note 69, at 533–34 and accompanying text. 
 95. Id.; see supra note 32 and accompanying text. 
 96. Earley & Evans, supra note 21. The Comment Letters request information regarding the 
sponsor’s experience, performance with SPACs generally, how the sponsor plans to leverage their 
contacts, and how dilution may impact shareholders. Id. 
 97. Christian O. Nagler & David A. Curtiss, SPACs Continue to Be Attractive Capital Raising 
Vehicles, KIRKLAND & ELLIS (May 5, 2017), http://www.kirkland.com/publications/article/2017/05/ 
spacs-continue-to-be-attractive-capitalraising-veh [http://perma.cc/X93K-DEHG] (“[T]he disclosure is 
relatively simple.”). 
 98. Layne & Lenahan, supra note 13. 
 99. Schumacher, supra note 66, at 398. 
 100. See id. 
 101. Layne & Lenahan, supra note 13 (“[T]he units become separable, such that the public can trade 
units, shares, or whole warrants, with each security separately listed on the securities exchange.”); 
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(typically one share of common stock and one-third of a warrant).102 
Typically, fifty-two days after the SPAC IPO, the units split, and the 
common stock and the warrants trade separately on the exchange.103 So at 
the time of the de-SPAC transaction, some SPAC IPO investors hold just 
common stock, some SPAC IPO investors hold both common stock and 
warrants (collectively, the “SPAC shareholders”), and some SPAC IPO 
investors hold just warrants. If the SPAC is unsuccessful in completing a de-
SPAC transaction before the outside date, the IPO proceeds are returned to 
the investors who hold common stock, and the warrants expire without 
value.104 

B.  THE TARGET COMPANY SEARCH PHASE 

Once the SPAC has successfully raised capital through the IPO, the 
sponsor begins searching for a target company to merge with the SPAC.105 
The proceeds of the SPAC IPO are held safely in a trust account until the 
time of the de-SPAC transaction, investing in short-term government bonds 
while the sponsor searches for a target company.106 The trust account 
protects the investments and assures SPAC shareholders that they can obtain 
their investment back, plus interest,107 if they exercise their redemption 
rights at the time of the de-SPAC transaction.108 Table 2 depicts what the 
SPAC organizational structure looks like at this point. 

 
 
Osipovich & Michaels, supra note 7. 
 102. Special Purpose Acquisition Company (SPAC), CORP. FIN. INST., http://corporatefinance 
institute.com/resources/knowledge/strategy/special-purpose-acquisition-company-spac [http://perma.cc/ 
MES6-M6WJ]; Layne & Lenahan, supra note 13. The units are typically sold for $10, with the standard 
warrant structure of 1/3 of a warrant. Matthew E. Kaplan, Kevin M. Schmidt, Steven J. Slutzky, 
Christopher Anthony & Kevin R. Grondahl, PE Jumps into the SPAC Markets, PRIV. EQUITY REP. 
(Debevoise & Plimpton LLP, New York, N.Y.), Fall 2017, at 2, 3 (2017), https://privateequityrep 
ort.debevoise.com/-/media/files/insights/publications/2017/10/privateequityreportfall20173.pdf [http:// 
perma.cc/4MAF-7PYQ]. 
 103. Frequently Asked Questions, SPAC RSCH., http://www.spacresearch.com/faq [http://perma. 
cc/4567-HYB4] (“This separation often occurs on the 52nd day following the IPO, but can occur earlier, 
depending on underwriter discretion, or later, if set out in the initial prospectus.”). 
 104. Layne & Lenahan, supra note 13 (stating that if the transaction does not occur, shareholders 
get their investment back and the warrants expire). 
 105. How Special Purpose Acquisition Companies (SPACs) Work, supra note 86. 
 106. Layne & Lenahan, supra note 13; Special Purpose Acquisition Company (SPAC), supra note 
102. The trust account safely invests the IPO proceeds in short-term government bonds while the sponsor 
searches for a target company. Lewellen, supra note 72, at 7. 
 107. Julian Klymochko, The Art of SPAC Arbitrage, ACCELERATE SHARES 6 (May 7, 2020), http:// 
accelerateshares.com/wp-content/uploads/2020/05/The-Art-of-SPAC-Arbitrage-1.pdf [http://perma.cc/ 
9TNB-WMFL]. 
 108. How Special Purpose Acquisition Companies (SPACs) Work, supra note 86. Most SPACs 
today provide redemption rights. Layne & Lenahan, supra note 13; USHA RODRIGUES & MICHAEL 
STEGEMOLLER, SPACS: INSIDER IPOS 35 (Univ. of Ga. Sch. of L. Legal Stud. Rsch. Paper No. 2021-09, 2021). 
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TABLE 2.  SPAC Organizational Structure 
 

 

Note: Table 2 was produced independently based on information from Layne & Lenahan, 
supra note 13; Interview with Michael Chasalow, Clinical Professor of L. and Dir., Small 
Bus. Clinic, Univ. S. Cal. Gould Sch. L. (Mar. 9, 2021). 

 

The sponsor has a massive incentive to complete a de-SPAC 
transaction.109 The outside date functions as a deadline for the sponsor to 
complete a de-SPAC transaction and is usually eighteen to twenty-four 
months after the SPAC IPO.110 If the sponsor fails to complete a de-SPAC 
transaction before the outside date, the SPAC liquidates and the IPO 
proceeds are returned to the SPAC shareholders.111 Again, the sponsor is 
compensated by purchasing the promote for a nominal fee,112 which can 
result in a huge payoff for the sponsor post-merger.113 But if the sponsor fails 
to complete a de-SPAC transaction, the sponsor is not compensated.114 Thus, 
the sponsor has a strong incentive, especially as the outside date approaches, 
to complete a de-SPAC transaction rather than fail to do so, regardless of 
whether or not the de-SPAC transaction will be profitable for the SPAC IPO 
 
 109. See supra Section 1.B; infra notes 110–15 and accompanying text. 
 110. Earley & Evans, supra note 21. 
 111. Id. (“[T]he SPAC must either complete a qualifying business combination or liquidate the 
SPAC and return the escrowed funds to public shareholders.”); Schumacher, supra note 66, at 398. 
 112. Dimitrova, supra note 64, at 102; Layne & Lenahan, supra note 13. 
 113. For example, the promote earned Michael Klein and his team over $60 million in June 2020. 
The Spac Sponsor Bonanza, FIN. TIMES (Nov. 12, 2020), http://www.ft.com/content/9b481c63-f9b4-
4226-a639-238f9fae4dfc [http://perma.cc/V94F-HK6K]. 
 114. Dimitrova, supra note 64, at 102. 
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investors.115 

C.  THE DE-SPAC TRANSACTION PHASE 

1.  Investor Voting and Redemption Rights 
Once the sponsor has agreed to merge with a target company, the de-

SPAC transaction phase commences and the sponsor proposes the merger to 
the SPAC shareholders.116 At the time of the proposed de-SPAC transaction, 
SPAC shareholders are able to exercise their voting rights and redemption 
rights.117 Most SPACs require at least twenty percent of their shareholders 
to vote in favor of the proposed merger.118 If the merger is approved, SPAC 
shareholders can redeem their shares and receive a pro rata share of the trust 
account at the time of the merger,119 posing a concern that there will be an 
insufficient amount of capital needed to complete the merger.120 SPACs used 
to require a conversion threshold to be met as well.121 A conversion threshold 
required a SPAC to liquidate if a certain percentage of SPAC shareholders 
exercised their redemption rights.122 So even if the de-SPAC transaction 
received a majority vote, the de-SPAC transaction would not proceed if too 
many SPAC shareholders redeemed their shares.123 SPAC redemption rights 
effectively guarantee that SPAC shareholders will be given their full-
investment back (plus interest) at the time of the de-SPAC transaction.124 
 
 115. Id. (“This situation, in effect, creates an extremely strong economic incentive for the founders 
of the SPAC to complete an acquisition prior to the SPAC’s expiration date.”). As the merger deadline 
approaches, or “[w]hen the clock approaches midnight, there’s no such thing as an ugly prince or an 
overpriced, underperforming target company.” Talevich, supra note 23. 
 116. Lakicevic & Vulanovic, supra note 15, at 8; see supra Table 1. 
 117. Exit, Voice, and Reputation, supra note 74, at 856–57. “[T]he structure of the De-SPAC 
transaction . . . may require a vote, and if more than 20% of the voting stock of the SPAC is being issued 
in the De-SPAC transaction . . . the stock exchange rules will require a shareholder vote.” Layne & 
Lenahan, supra note 13. 
 118. Sailesh Patnala, SPAC Capital Structure & De-SPAC Transaction, MEDIUM (Sept. 7, 2020), 
http://medium.com/@saileshpatnala/spacs-capital-structure-de-spac-transaction-64eec8fa93f9 [http:// 
perma.cc/QSD9-5Q8Q]. In previous generations of SPACs, SPAC shareholders would need to approve 
the proposed merger with a majority vote. Exit, Voice, and Reputation, supra note 74, at 856. SPACs are 
now able to conduct a tender offer in lieu of a shareholder vote. Layne & Lenahan, supra note 13. 
 119. Exit, Voice, and Reputation, supra note 74, at 909–10 (noting that the redemption right is like 
a “secondary veto power”); What You Need to Know About SPACs—Updated Investor Bulletin, SEC 
(May 25, 2021), http://www.sec.gov/oiea/investor-alerts-and-bulletins/what-you-need-know-about-
spacs-investor-bulletin [http://perma.cc/B6F7-CR5G]. 
 120. Brownstein et al., supra note 27. 
 121. Exit, Voice, and Reputation, supra note 74, at 856; Dimitrova, supra note 64, at 103. 
 122. Dimitrova, supra note 64, at 103. 
 123. Id. 
 124. Schumacher, supra note 66, at 398; Ramkumar, supra note 63. However, many retail investors 
purchase their shares on a public exchange for a premium, and their pro rata share of the trust account 
will be less than what they paid. Rodrigues & Stegemoller, supra note 108, at 42. To illustrate, “if a SPAC 
had an IPO at $10 per share, but [a retail investor] bought 100 SPAC shares on the open market at $12 
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Furthermore, SPAC shareholders can sell their shares on the public market 
before the proposed de-SPAC transaction or after the de-SPAC 
transaction.125 As indicated by Table 3 below, if the de-SPAC transaction is 
completed, the SPAC and the target company merge into one publicly-traded 
operating company.126 

 
TABLE 3.  Completed De-SPAC Transaction 

 
Note: Table 3 was produced independently based on information from these sources: 
Watching the Equity SPAC-Tacle, supra note 22; Interview with Michael Chasalow, Clinical 
Professor of L. and Dir., Small Bus. Clinic, Univ. S. Cal. Gould Sch. L. (Mar. 9, 2021). 

 

2.  Alternative Sources of Capital Used to Complete the De-SPAC 
Transaction 
Failing to complete a de-SPAC transaction is problematic for SPAC 

sponsors,127 so they have turned to innovative methods to mitigate the 
concern that they will lack the capital needed to complete the transaction.128 
One popular method to solve this issue is to enter into a forward purchase 
agreement at the time of the SPAC IPO, where either the sponsor or a third 
party agrees to purchase shares in the future.129 Another way is for private 
investors in public equity (“PIPE investors”) to invest alongside SPAC IPO 
investors at the time of the de-SPAC transaction, which has become standard 
 
per share, the shares [the retail investor] purchased are associated with a trust account balance of about 
$10 per share, so [the retail investor’s] share of the trust account would be worth about $1,000 (not the 
$1,200 [the retail investor] paid for [their] shares).” What You Need to Know About SPACs, supra note 
119. 
 125. See supra note 72 and accompanying text. 
 126. Layne & Lenahan, supra note 13. The SPAC shares the same risk-profile as any other publicly 
traded company upon completion of the de-SPAC transaction. Lewellen, supra note 72, at 14. 
 127. See supra notes 111–15 and accompanying text. 
 128. Brownstein et al., supra note 27. 
 129. Id.; Layne et al., supra note 12. 

Listed CompanySPAC Operating Company
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in practice.130 These solutions dilute the shares of common stock.131 Thus, 
the methods that help ensure that there is enough capital to complete a deal 
can lower the value of the SPAC IPO investors’ shares.132 

3.  SPAC Warrants: The Cause of Different Incentives Amongst Investors 
As stated previously, this Note refers to SPAC IPO investors broadly as 

investors who own shares of the SPAC before the proposed de-SPAC 
transaction. However, the warrants and redemption rights add an additional 
layer of complexity that must be addressed. While warrants provide SPAC 
IPO investors with an incentive to invest in the SPAC IPO, they 
disincentivize SPAC IPO investors to hold onto their shares post-merger 
once the units split.133 A SPAC IPO investor’s incentives are dependent on 
whether they are able to obtain units, and thus warrants, or just common 
stock in the SPAC before the de-SPAC transaction is proposed.134 SPAC IPO 
investors with units, and thus warrants, can hold on to their warrants while 
either selling or redeeming their common stock.135 These SPAC IPO 
investors can sell their shares if the shares trade above what they were 
initially priced at while holding on to their warrants and the potential upside 
of a successful merger.136 Alternatively, these investors may wait until a 
merger is proposed, vote in favor of a risky/losing transaction, then redeem 
their shares, while holding on to their warrants.137 By doing so, they 
guarantee themselves a slightly positive return by redeeming their shares 
while retaining any potential upside the high-risk, high-reward merger may 
afford by holding on to their warrants.138 The non-redeeming shareholders 
bear the risk and costs of their decisions.139 

Financial media coverage on SPACs in 2020 and at the start of 2021 
 
 130. Layne et al., supra note 12. The SPAC will seek PIPE financing if the SPAC’s IPO proceeds 
and Forward Purchase Agreement proceeds are not enough to complete the transaction. Brownstein et al., 
supra note 27. 
 131. Brownstein et al., supra note 27. Dilution is the result of a decreased ownership percentage of 
shares due to more shares being issued, resulting in the shares becoming less valuable. Akhilesh Ganti, 
Dilution, INVESTOPEDIA (Feb. 18, 2021), http://www.investopedia.com/terms/d/dilution.asp [http:// 
perma.cc/D3TW-JQ5J]. 
 132. See supra note 128 and accompanying text. 
 133. Klausner et al., supra note 12, at 246, 241–42, 248–49. 
 134. Rodrigues & Stegemoller, supra note 108, at 25. 
 135. Id. 
 136. Id. at 26 (“Studies suggest that most IPO investors do indeed hold on to their shares . . . until 
they trade above $10, and retain their warrants as a modicum of ‘up-side’ . . . .”). 
 137. Id. at 35–37 (noting that the “ability of shareholders to vote ‘yes’ and nevertheless jump ship” 
is a species of empty voting); Mira Ganor, The Case for Non-Binary, Contingent, Shareholder Action, 23 
U. PA. J. BUS. L. 390, 411 (2021). 
 138. Ganor, supra note 137, at 413; see Klausner et al., supra note 12, at 248 (noting that redeeming 
shareholders earned an 11.6% annual return with no downside risk in SPACs that merged in 2019–2020). 
 139. Klausner et al., supra note 12, at 248–49, 255. 
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stated that SPACs would lead to the “democratization of early-stage 
investing,” enabling retail investors to partake in a world once reserved for 
venture capitalists, institutional investors, and high-net-worth individuals.140 
Recent academic papers provide convincing evidence that SPACs do not 
function as “poor man’s private equity fund[s],”141 but rather function as 
“insider IPOs.”142 The studies in these papers found that SPACs are 
primarily held and thinly traded by institutional investors, mainly hedge 
funds;143 retail investors who did invest likely purchased units or shares 
above what they were priced at;144 and investors who held onto their shares 
post-merger suffered “substantial post-merger market-adjusted losses on 
average.”145 If the costs of de-SPAC transactions continue to be burdened by 
this subset of investors, “unsophisticated” retail investors,146 eventually they 
will stop investing.147 However, what is more likely to occur, as 
foreshadowed by the SPAC’s predecessor in Part IV, is that regulators will 
intervene, potentially killing the industry. 

III.  THE SPAC’S COMPARISON TO A TRADITIONAL IPO 

Part III compares a SPAC IPO to a traditional IPO, analyzes the 
advantages and recent popularity SPACs have had within the capital 
markets, and describes the incentives that underlie the SPAC IPO process. 
SPACs have provided private companies with an alternative route to access 
capital on the public markets in place of a traditional IPO and could continue 
to do so but at a more tempered, sustainable level.148 Unlike in a traditional 
IPO, the underwriter is incentivized to complete the de-SPAC transaction 
regardless of whether they believe the company will be successful in the 
public markets, further validating the need for adequate SPAC IPO investor 
protections. 
 
 140. Emily Graffeo & Will Daniel, The SPAC Market Is Booming, but There Are Plenty of Bad 
Buys, MARKETS INSIDER (Mar. 20, 2021, 6:32 AM), http://markets.businessinsider.com/news/stocks/ 
spac-investing-strategies-risks-expert-advice-commentary-analysis-2021-3 [http://perma.cc/5MTE-GM 
73]; Dan Primack, The SPAC Boom’s Impact on Stock Market Democratization, AXIOS (Feb. 11, 2021), 
http://www.axios.com/spac-boom-democratization-stock-market-83c810f0-d13c-4750-a5e8-993abd456 
2ef.html [http://perma.cc/N5TF-HH3P]. 
 141. Exit, Voice, and Reputation, supra note 74, at 851 (referring to SPACs as “a ‘poor man’s 
private equity fund[s]’ ”). Klausner, Ohlrogge and Ruan provide evidence that large institutional investors 
are the primary investors and beneficiaries of SPAC IPOs. Klausner et al., supra note 12, at 241–43. 
 142. Rodrigues & Stegemoller, supra note 108, at 27. 
 143. Id. at 45. 
 144. Id. at 42. 
 145. Klausner et al., supra note 12, at 265. 
 146. Ganor, supra note 137, at 414 (“[T]he retail shareholders . . . are left vulnerable and ill-
equipped.”). 
 147. See Klausner et al., supra note 12, at 234 (“At some point, . . . we expect that SPAC 
shareholders will balk at bearing the costs imposed on them . . . .”). 
 148. UNCERTAINTY CLOUDS FUTURE FOR SPACS, supra note 5, at 2, 6. 
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A.  THE TRADITIONAL IPO PROCESS 

A private company that is seeking additional capital can access the 
public markets through the traditional IPO process.149 The company solicits 
an investment bank to act as an underwriter and advise the company on the 
IPO.150 The underwriter is subject to “considerable economic and legal risk 
in a traditional IPO.”151 The private company must disclose its historical 
financial statements and other material information regarding the company 
in its registration statement.152 Then the underwriter works on pre-selling the 
offering, conducting an IPO roadshow, pricing the IPO, and allocating shares 
to investors.153 Private companies looking to access the public markets via a 
traditional IPO face an array of challenges outside of the company’s 
control.154 At the end of the day, investors determine the value of the 
company’s shares,155 which can be especially problematic for the company 
when the market is volatile.156 Additionally, the issuer does not issue 
forward-looking statements regarding the future business prospects of the 
company.157 

B.  THE SPAC’S DOMINANCE WITHIN THE CAPITAL MARKETS IN 2020–
2021 

2020 was a year marked by uncertainty, largely driven by the COVID-
19 pandemic.158 The capital markets in 2020 were extremely volatile.159 
 
 149. IPO Process: The First-Time Sale of New or Existing Securities to the Public, CORP. FIN. INST., 
http://corporatefinanceinstitute.com/resources/knowledge/finance/ipo-process [http://perma.cc/V8Y4-
3SP2]. 
 150. Id. 
 151. Rodrigues & Stegemoller, supra note 108, at 20. 
 152. Brian DeChesare, The IPO Process—and Why Companies Are Increasingly Bypassing It, 
MERGERS & INQUISITIONS, http://www.mergersandinquisitions.com/ipo-process [http://perma.cc/ 
M8W3-8BVT]. 
 153. IPO Process: The First-Time Sale of New or Existing Securities to the Public, supra note 149. 
 154. Sham Gad, How an Initial Public Offering (IPO) Is Priced, INVESTOPEDIA (July 28, 2021), 
http://www.investopedia.com/articles/financial-theory/11/how-an-ipo-is-valued.asp [http://perma.cc/4X 
T5-6VMJ]; see John Kaercher, Mollie Duckworth & Jonathan Gordon, A Surge of SPACs in a Turbulent 
Economic Climate, LEXISPLUS (database updated Aug. 9, 2020). 
 155. Gad, supra note 154; Pamela Marcogliese, Michael Levitt & Sebastian Fain, 20 Key 
Considerations for Private Companies Evaluating Whether to Be Acquired by a SPAC, LEXISPLUS 
(database updated Sept. 21, 2020). 
 156. See infra notes 165–72 and accompanying text. 
 157. Amanda M. Rose, SPAC Mergers, IPOs, and the PSLRA’s Safe Harbor: Unpacking Claims of 
Regulatory Arbitrage 3 (Oct. 19, 2021) (on file at SSRN), https://papers.ssrn.com/sol3/papers.cfm? 
abstract_id=3945975 [https://perma.cc/3NYP-F9CK]. 
 158. Arshian Sharif, Chakar Aloui & Larisa Yarovaya, COVID-19 Pandemic, Oil Prices, Stock 
Market, Geopolitical Risk and Policy Uncertainty Nexus in the US Economy: Fresh Evidence from the 
Wavelet-Based Approach, 70 INT’L REV. FIN. ANALYSIS 1, 1, 6 (2020). 
 159. Id. at 1; Tom Huddleston Jr., What Is a SPAC? Explaining One of Wall Street’s Hottest Trends, 
CNBC, (Jan. 30, 2021, 9:00 AM), http://www.cnbc.com/2021/01/30/what-is-a-spac.html [http:// 
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Commentators argued that this increase in volatility led companies to seek 
certainty where possible.160 They argued that going public through a SPAC 
rather than through a traditional IPO provided more certainty to 
companies.161 Others believed that the ability of target companies to issue 
forward-looking statements in a de-SPAC transaction led to the SPAC’s 
dominance within the capital markets.162 Table 4 below depicts the sharp 
increase in the amount of proceeds raised in SPAC IPOs and the increase in 
total U.S. IPO market share that SPACs accounted for.163 The following 
Section describes the advantages and disadvantages of a de-SPAC 
transaction for a target company and provides evidence that SPACs will 
potentially continue to serve a role in the capital markets going forward. 
Section III.D then outlines the incentives the underwriter faces, which 
contribute to the SPAC’s agency problem and further validates the need for 
adequate SPAC IPO investor protection.  
 
perma.cc/E3XK-AWP3]. 
 160. Brownstein et al., supra note 27 (“Especially in today’s volatile and uncertain market 
conditions, some companies may prefer the relative pricing transparency, speed and confidentiality 
afforded by a SPAC transaction as compared to an IPO.”); Huddleston Jr., supra note 159. 
 161. See Huddleston Jr., supra note 159. 
 162. Roger E. Barton & Michael C. Ward, SPACs and Speculation: The Changing Legal Liability 
of Forward-Looking Statements, REUTERS (July 7, 2021, 9:40 AM), http://www.reuters.com/legal/ 
legalindustry/spacs-speculation-changing-legal-liability-forward-looking-statements-2021-07-07 [http:// 
perma.cc/T62D-BV52] (noting the “ability to make forward-looking statements is one of the attractive 
advantages of SPACs”); Rodrigues & Stegemoller, supra note 108, at 21. 
 163. See infra Table 4. 
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TABLE 4.   SPAC IPO Proceeds Compared to U.S. IPO Proceeds from 2014–
2021 

Note: Table 4 was produced independently based on information from the following source: 
SPAC and US IPO Activity, SPAC ANALYTICS, http://www.spacanalytics.com 
[http://perma.cc/J9NQ-YCEC] (“IPOs greater than $40 million, excludes direct listings”). 

 

C.  A DE-SPAC TRANSACTION CAN BE A VALUABLE ALTERNATIVE 
ROUTE FOR SOME PRIVATE COMPANIES TO ACCESS THE CAPITAL 

MARKETS 

1.  Advantages of a De-SPAC Transaction in Comparison to a Traditional 
IPO 
For a private company looking to trade on a public exchange, a de-

SPAC transaction can provide multiple advantages over a traditional IPO.164 
When the SPAC takes the private company public, the SPAC will “have 
money at [its] disposal.”165 In a SPAC merger, the target company negotiates 
a fixed price per share, whereas in a traditional IPO, the price per share may 
 
 164. Brownstein et al., supra note 27 (“[A] SPAC transaction . . . can offer a superior method of 
reaching the public markets.”). 
 165. Kolb & Tykvova, supra note 64, at 81; see also Eliot Brown, Startups Going Public via SPACs 
Face Fewer Limits on Promoting Stock, WALL ST. J. (Jan. 3, 2021, 8:00 AM), http://www.wsj.com/ 
articles/startups-going-public-via-spacs-face-fewer-limits-on-promoting-stock-11609678800 [http:// 
perma.cc/9MV6-TXAT] (“Many of the companies going public through SPACs say they were drawn to 
the process by the readily available funding . . . .”). 
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“fluctuate wildly” based on market demand.166 Thus, going public through a 
de-SPAC transaction can provide a private company with more pricing 
certainty.167 Secondly, a de-SPAC transaction can be substantially faster than 
a traditional IPO.168 Importantly, unlike in a traditional IPO, the sponsor and 
the target company can issue forward-looking statements in connection with 
the merger.169 These factors arguably make a de-SPAC more certain for a 
target company than a traditional IPO.170 Finally, going public through a 
SPAC gives the company the advantage of partnering with the sponsor.171 
This partnership opportunity can lead to a more successful public listing and 
help the company’s long-term growth.172 Thus, a de-SPAC transaction can 
provide a private company with multiple advantages over a traditional IPO. 

2.  Disadvantages of a De-SPAC Transaction in Comparison to a 
Traditional IPO 
Private companies also face potential challenges by going public 

through a de-SPAC transaction. As shell companies under the Securities Act 
of 1933, SPACs are prohibited or limited from numerous SEC “exemptions, 
safe harbors and forms that are available for other registrants.”173 Thus, the 
company may be subject to many of the same, if not more, disclosure 
requirements than required in a traditional IPO.174 The private company 
could put its long-term chances of success at risk if it does not anticipate the 
added restrictions caused by the SPAC’s classification as a shell company.175 
 
 166. Duckworth et al., supra note 154. This fluctuation in pricing can be amplified by external 
market factors, such as the COVID-19 pandemic. Id. 
 167. Id.; Brown, supra note 165. 
 168. Layne & Lenahan, supra note 13. The de-SPAC transaction can be completed in three to  
five months, id., whereas a traditional IPO can take up to nine months. The IPO Timeline Guide, 
LATHAMDRIVE, http://www.lathamdrive.com/resources/insights/the-ipo-timeline [http://perma.cc/ 
PHQ5-KWA2]. 
 169. Barton & Ward, supra note 162; Klausner et al., supra note 12, at 271. 
 170. Huddleston Jr., supra note 159 (noting that more companies were looking for a way “to 
negotiate its own fixed valuation” and to “get a capital influx more quickly than . . . a conventional 
IPO . . .”); see Alexander Osipovich, Blank-Check Boom Gets Boost from Coronavirus, WALL ST. J.  
(July 13, 2020, 4:49 PM), http://www.wsj.com/articles/blank-check-boom-gets-boost-from-coronavirus-
11594632601 [http://perma.cc/BRN8-Y7MS]. 
 171. Brownstein et al., supra note 27. 
 172. Id. Additionally, the sponsor can bolster the company’s chance of short-term success by 
promoting the “company’s expected revenue growth, among other factors.” Brown, supra note 165. 
 173. Layne & Lenahan, supra note 13 (noting that some of “these restrictions were adopted by the 
SEC in 2005 in response to the perceived use of certain shell companies as vehicles to commit fraud”). 
 174. Chris Wright & Charles Soranno, Rise of the SPACs: Understanding the Risks and Rewards in 
this Vogue IPO Vehicle, PROTIVITI (June 5, 2020), http://blog.protiviti.com/2020/06/05/rise-of-the-spacs-
understanding-the-risks-and-rewards-in-this-vogue-ipo-vehicle [http://perma.cc/G7N5-RPSJ] (noting 
that the SEC “generally does not grant the typical grace periods for many areas of regulatory compliance-
waiver periods that are enjoyed by public companies created through traditional IPOs”). 
 175. Duckworth et al., supra note 154 (stating that “this can result in regulatory difficulties, bad 
press, and lower market valuation”). 
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However, the company can avoid these problems by planning ahead.176 A 
second concern for potential target companies is that SPAC IPO investor 
redemption and voting rights pose a risk that the de-SPAC transaction will 
never occur even after the company has agreed to terms with the sponsor.177 
Sponsors have found ways to mitigate this risk but there is still a chance that 
the deal will not be completed.178 However, in these situations, not becoming 
a publicly-traded company could be a better alternative for the private 
company if SPAC IPO investor confidence is indicative of the public’s future 
valuation of the company.179 

3.  De-SPAC Transactions Were an Alternative to Traditional IPOs in 2020 
and 2021 and Will Likely Continue to Be at a More Tempered Level 
Going Forward Absent Excessive Regulation 
While there are strong arguments for and against merging with a SPAC, 

agreeing to merge with a SPAC is a holistic decision that requires a private 
company to evaluate many considerations outside the scope of this Note.180 
Private companies should consider merging with a SPAC if the company 
seeks pricing certainty,181 wants to access the public markets faster than a 
traditional IPO,182 and is prepared to meet the restrictions stemming from the 
SPAC’s status as a shell company.183 Forty-eight SPACs completed de-
SPAC transactions in 2020, indicating that some private companies believed 
merging with a SPAC was a viable alternative to a traditional IPO in 2020.184 
Currently, there are ongoing discussions regarding eliminating the ability to 
issue forward-looking statements in de-SPAC transactions, which would 
significantly diminish the SPACs utility in comparison to a traditional 
IPO.185 While there has been substantially less activity in the SPAC IPO 
market since the record-setting first quarter of 2021, 117 companies merged 
with SPACs in the first three quarters of 2021.186 Although SPACs will 
 
 176. See Layne et al., supra note 12. 
 177. See id. (“SPACs and target companies should be prepared for the potential renegotiation of the 
merger . . . .”). 
 178. See supra notes 129–30 and accompanying text. 
 179. If many of the shareholders attempted to veto the merger or redeemed their shares, the 
company’s shares will likely fall once the company trades on a public exchange. 
 180. See Marcogliese, Levitt & Fain, supra note 155, for a discussion on key considerations for 
private companies to evaluate before deciding to go public through a de-SPAC transaction. 
 181. See supra notes 165–67 and accompanying text. 
 182. See supra note 168 and accompanying text. 
 183. See supra notes 173–76 and accompanying text. 
 184. SPAC Statistics, supra note 3. 
 185. Barton & Ward, supra note 162; Klausner et al., supra note 12, at 272 n.76. 
 186. UNCERTAINTY CLOUDS FUTURE FOR SPACS, supra note 5, at 2–3 (“Q2 recorded 106 SPAC 
IPOs that raised $20.9 billion, representing a 66.5% decline on count and 81.3% decline in capital raised 
relative to Q1.”). 
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almost certainly serve a substantially less prominent role in the capital 
markets going forward,187 barring excessive regulation, certain private 
companies will still consider merging with a SPAC instead of pursuing an 
IPO. 

D.  UNDERWRITER INCENTIVES & THE SPAC AGENCY PROBLEM 

To further validate why the SPAC’s agency problem is so concerning, 
it is important to highlight the incentives the underwriter faces in a de-SPAC 
transaction. Unlike in a traditional IPO, investors cannot rely on the 
underwriter to vet the future success of the target company.188 In a traditional 
IPO, the underwriter is likely to cancel an IPO if they believe the IPO will 
be unsuccessful.189 The underwriter is subject to significantly less legal and 
economic risk in a SPAC deal in comparison to the “gatekeeper[]” role it 
serves in a traditional IPO.190 Furthermore, a significant portion of the 
underwriter’s compensation is deferred until a de-SPAC transaction has been 
completed.191 Therefore, the underwriter is incentivized to complete a 
transaction regardless of whether or not the private firm will be “a viable 
player in the public market.”192 Thus, the incentives of all the “major SPAC 
players . . . all tilt inexorably towards closing a deal.”193 

IV.  HISTORY OF THE SPAC: FRAUDULENT BEGINNINGS 

Part IV explores the historical development of shell companies, the 
blank check company and the SPAC, from a securities regulation standpoint. 
The limited regulation of shell companies, specifically blank check 
companies, in the late 1980s provided an opportunity for investment 
managers and their affiliates to commit fraud in the penny stock market.194 
Fraud is the most extreme consequence of mismanaging an agency 
problem.195 Eventually, Congress and the SEC intervened to prevent this 
widespread fraud.196 While SPACs are compliant with applicable securities 
regulation, the “lucrative rewards” that sponsors can earn has drawn the 
 
 187. See id. at 2. 
 188. Rodrigues & Stegemoller, supra note 108, at 14; Rose, supra note 157, at 18. 
 189. Rodrigues & Stegemoller, supra note 108, at 17. 
 190. Id. at 24. 
 191. Id.; Frequently Asked Questions, supra note 103 (“[U]nderwriters typically 
receive . . . deferred underwriting commissions upon completion of an initial business combination.”). 
 192. Rodrigues & Stegemoller, supra note 108, at 21. 
 193. Id. at 23. 
 194. See infra notes 200–06 and accompanying text. 
 195. See Adam Hayes, The Agency Problem: Two Infamous Examples, INVESTOPEDIA (Apr. 15, 
2021), http://www.investopedia.com/ask/answers/041315/what-are-some-famous-scandals-demonstrate-
agency-problem.asp [http://perma.cc/8KPD-VVSR]. 
 196. Schumacher, supra note 66, at 396. 
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SEC’s attention.197 More importantly, like penny stocks, SPACs have 
attracted “retail investors who may not be well versed” in the protections 
available to them.198 Unfortunately, the story of the SPAC’s predecessor may 
foreshadow what is to come in the SPAC market. 

A.  THE SPAC’S PREDECESSOR: THE BLANK CHECK COMPANY 

1.  The Rampant Penny Stock Fraud of the Late 1980s 
The modern SPAC’s origin is rooted in the 1980s, a decade in which a 

tremendous amount of growth occurred in the United States securities 
markets.199 While the growth in the securities markets presented many new 
investment opportunities for investors, it also presented opportunities for and 
a sharp increase in investor fraud.200 Fraud was particularly apparent within 
the penny stock market,201 as these stocks “were not registered and were not 
traded on a national securities exchange,” and therefore under minimal 
regulatory scrutiny.202 Stockbrokers and fraudsters alike utilized “pump-and-
dump” schemes in which they artificially manipulated the share prices of 
penny stocks, ultimately causing billions of dollars of losses to investors.203 

The blank check company, a type of shell company with “no operating 
history, few employees, few or no discernible assets, and often no legitimate 
likelihood of future success,” provided the perfect vehicle to execute these 
fraudulent schemes.204 Stockbrokers and sponsors would “deceive the public 
about the issuer’s plans to acquire other companies” or distort financial 
information relating to the target company.205 Unsuspecting buyers would 
invest in these offerings, anticipating a big pay-off at the merger, only to find 
out later that their shares were worthless.206 
 
 197. Miles Kruppa & Ortenca Aliaj, A Reckoning for Spacs: Will Regulators Deflate the Boom?, 
FIN. TIMES (May 3, 2021), http://www.ft.com/content/99de2333-e53a-4084-8780-2ba9766c70b7 [http:// 
perma.cc/U5YQ-FDF3]. 
 198. Id. 
 199. Daniel S. Riemer, Note, Special Purpose Acquisition Companies: SPAC and SPAN, or Blank 
Check Redux?, 85 WASH. U. L. REV. 931, 934 (2007). 
 200. Id. (“By 1989, claims of securities fraud increased by more than 260 percent from the beginning 
of the decade.”). 
 201. Id. at 934 n.18. 
 202. Schumacher, supra note 66, at 396. 
 203. Riemer, supra note 199, at 955; Castelli, supra note 77, at 239 (“[I]nvestors . . . lost an 
estimated $2 billion per year . . . .”). 
 204. Castelli, supra note 77, at  239. 
 205. Joseph I. Goldstein, Paul D. Ramshaw & Sarah B. Ackerson, An Investment Masquerade: A 
Descriptive Overview of Penny Stock Fraud and the Federal Securities Laws, 47 BUS. LAW. 773, 781 
(1992). Stockbrokers would use boiler room tactics, signaling false and sometimes misleading 
information about these blank check companies to retail investors. Castelli, supra note 77, at 246; 
Heyman, supra note 69, at 535. 
 206. Heyman, supra note 69, at 535. The idea of investing in the “ground floor” of a company is 
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2.  Congress’s Solution: The Securities Enforcement Remedies and Penny 
Stock Reform Act of 1990 
Looking to curtail the fraudulent practices rampant in the penny stock 

market, the SEC enacted Rule 15c2-6 of the Securities Exchange Act of 
1934.207 Congress followed the SEC’s lead, finding that the “regulatory 
environment” at the time allowed blank check offerings to be used “to 
facilitate manipulation schemes and harm investors.”208 On October 15, 
1990, Congress passed the Securities Enforcement Remedies and Penny 
Stock Reform Act of 1990 (“Penny Stock Reform Act”).209 The Penny Stock 
Reform Act amended the Securities Act of 1933, among other acts, 
significantly broadening the enforcement remedies that the SEC and Federal 
district courts could pursue in order to “eliminate abuses in transactions in 
penny stocks . . . .”210 

The Penny Stock Reform Act made several amendments pertaining to 
the development of the SPAC.211 The Act amended Section 7 of the 
Securities Act of 1933, requiring the SEC to discretionally impose 
“necessary or appropriate” requirements for blank check companies.212 The 
Act defined a blank check company as “any development stage company that 
is issuing a penny stock”213 and that either “has no specific business plan or 
purpose”214 or “has indicated that its business plan is to merge with an 
unidentified company or companies.”215 The Act also amended the definition 
of penny stock,216 which SPAC securities would fall under,217 but stated that 
the SEC would later set exemptions for certain securities that would be 
categorized as penny stocks under this definition.218 
 
still a principal attraction of investing in a SPAC. Id. Commentators have called it an investment in the 
“poor man’s private equity fund.” Schumacher, supra note 66, at 397. SPACs allow retail investors to 
invest in an “opportunity previously only afforded to wealthy investors.” Id. at 397–98. 
 207. Randolph Beatty & Padma Kadiyala, Impact of the Penny Stock Reform Act of 1990 on the 
Initial Public Offering Market, 46 J. L. & ECON. 517, 519 (2003); Riemer, supra note 199, at 956 n.173. 
 208. Securities Enforcement Remedies and Penny Stock Reform Act of 1990, Pub. L. No. 101-429, 
§ 502(8), 104 Stat. 931, 951. 
 209. Id. §§ 501–10, 104 Stat. at 951–58 (codified as amended in scattered sections of 15 U.S.C.); 
HAZEN, supra note 24, at 654. 
 210. Securities Enforcement Remedies and Penny Stock Reform Act of 1990, Pub. L. No. 101-429, 
104 Stat. 931; HAZEN, supra note 24, at 654–55. 
 211. Schumacher, supra note 66, at 397; see HAZEN, supra note 24, at 654–55. 
 212. Securities Enforcement Remedies and Penny Stock Reform Act § 508(2), 104 Stat. at 956; 
Riemer, supra note 199, at 941. See generally HAZEN, supra note 24, at 654. 
 213. 15 U.S.C. § 77g(b)(3). 
 214. Id. § 77g(b)(3)(A). 
 215. Id. § 77g(b)(3)(B). 
 216. Securities Enforcement Remedies and Penny Stock Reform Act § 503, 104 Stat. at 952; 15 
U.S.C. § 78c(a)(51)(A). See generally HAZEN, supra note 24, at 654. 
 217. Layne et al., supra note 12; see Riemer, supra note 199, at 950–53. 
 218. 15 U.S.C. §§ 78c(a)(51)(A)(iv)–(v). 
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3.  The SEC’s Response: Rule 419 
Following Congress’ order to discretionally impose “necessary or 

appropriate” requirements for blank check companies,219 the SEC enacted 
Rule 419, “implement[ing] provisions of the Securities Enforcement 
Remedies and Penny Stock Reform Act . . . .”220 Rule 419 established 
requirements for every registration statement filed by a blank check 
company,221 creating significant protections for investors.222 Under Rule 
419, all blank check offerings are required to put their net IPO proceeds in a 
trust account or in escrow until the merger,223 required to return the offering 
proceeds to investors if a merger is not completed within eighteen months of 
the IPO,224 and required to return the offering proceeds if requested by 
investors at the time of the merger.225 Additionally, the offered securities 
cannot trade until after the merger is completed.226 Essentially, Rule 419 
protects investments in blank check offerings and provides investors with 
redemption rights.227 

In enacting Rule 419, the SEC defined the penny stock exemptions per 
Congresses’ wish.228 Crucially for SPACs, the exemption in 17 C.F.R. 
§ 240.3a51-1(g)(1) (“exemption 3a51-1(g)(1)”) provides that an issuer who 
has operated for less than three years and whose net tangible assets exceed 
$5,000,000 is exempt from the definition of issuing penny stock, and thus 
not subject to Rule 419’s restrictions.229  
 
 219. Securities Enforcement Remedies and Penny Stock Reform Act § 503, 104 Stat. at 954; 
HAZEN, supra note 24, at 654; see supra note 216 and accompanying text. 
 220. Blank Check Offerings, Exchange Act Release No. 33-6932, 51 SEC Docket 284 (Apr. 13, 
1992). 
 221. 17 C.F.R. § 230.419(a)(1) (2020). 
 222. David N. Feldman, Time to Modernize Rule 419, LEXIS L. NEWSROOM (Oct. 27, 2011), 
http://www.lexisnexis.com/legalnewsroom/corporate/b/blog/posts/time-to-modernize-rule-419 [http:// 
perma.cc/8C7U-MYDN]. 
 223. 17 C.F.R. § 230.419(b)(2)(i). 
 224. Id. § 230.419(e)(2)(v). 
 225. Id. §§ 230.419(e)(2)(i)–(ii). 
 226. Id. § 230.419(b)(3). 
 227. See Heyman, supra note 69, at 539; Riemer, supra note 199, at 945–46. 
 228. See supra notes 219–20 and accompanying text. 
 229. Exemption 3a51-1(g)(1) provides that issuers whose “net tangible assets (i.e., total assets less 
intangible assets and liabilities) in excess of $2,000,000, if the issuer has been in continuous operation 
for at least three years, or $5,000,000, if the issuer has been in continuous operation for less than three 
years” are exempt from the definition of penny stock. 17 C.F.R. § 240.3a51-1(g)(1); Feldman, supra note 
222. 
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4.  Regulation Mitigated the Fraud in the Penny Stock Market but Caused 
Shell Company Offerings to Nearly Disappear 
The effect of this legislation curtailed the rampant abuse in the penny 

stock market.230 However, while the Penny Stock Reform Act and Rule 419 
placed substantial limitations on blank check companies, blank check 
offerings never were banned.231 The SEC Chairman at the time, Richard 
Breeden, noted that these offerings could be “used in legitimate business 
transactions outside the penny stock area.”232 While blank check offerings 
never completely disappeared,233 offerings through shell companies did not 
become widespread again until corporate attorney turned investment banker, 
David Nussbaum, created the first SPAC.234 

B.  THE EMERGENCE OF THE SPAC 

1.  The Creation of the SPAC: An Investment Vehicle that Implements 
Many of Rule 419’s Protections Through Contractual Obligations, Not 
Through Regulation 
David Nussbaum, former Chairman of GKN Securities Corp. (“GKN”), 

“is often referred to as the founder of the SPAC model.”235 In 1993, he 
created the first SPAC.236 GKN took thirteen SPACs public, with only one 
not completing a de-SPAC transaction.237 In creating the SPAC, Nussbaum 
needed to be mindful of the regulations imposed by Rule 419.238 Nusbaum’s 
SPACs and the SPACs of today are exempt from Rule 419 because they do 
not issue penny stock, per exemption 3a51-1(g)(1).239 

GKN’s SPACs complied with and maintained the protective spirit of 
Rule 419 by means of “contractual agreements and charter provisions” in 
lieu of regulatory requirements,240 with a few distinctive features that made 
 
 230. Riemer, supra note 199, at 943. 
 231. Schumacher, supra note 66, at 396–97. 
 232. Id. at 397. Rule 419 may have negatively affected these legitimate purposes. In fact, in 
anticipation of overly strict regulation, there was a sharp increase in blank check formations immediately 
before Rule 419 passed. AXEL MOELLER, ALTERNATIVE INITIAL PUBLIC OFFERING MODELS 8 n.25 
(2016). 
 233. Riemer, supra note 199, at 943. 
 234. See infra Section IV.B.1. 
 235. MOELLER, supra note 232, at 8 n.28. 
 236. Id. at 8. 
 237. Riemer, supra note 199, at 945. 
 238. MOELLER, supra note 232, at 8. 
 239. Earley & Evans, supra note 21; CYNTHIA M. KRUS & HARRY S. PANGAS, SUTHERLAND,  
A PRIMER ON SPECIAL PURPOSE ACQUISITION COMPANIES 5 (2016), https://www.publiclytraded 
privateequity.com/portalresource/SPACsOverview.pdf [https://perma.cc/TC7R-8HK8]. 
 240. Riemer, supra note 199, at 945. 
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SPACs more appealing to investors and sponsors.241 Unlike blank check 
company offerings that cannot trade until after the merger, a SPAC’s shares 
can trade openly on the market post-IPO while the IPO proceeds are safely 
held in a trust account.242 Additionally, unlike blank check offerings under 
Rule 419, which require a merger to be completed in eighteen months,243 
SPAC sponsors have up to twenty-four months to complete a merger.244 
However, SPAC sponsors still typically provide redemption rights to 
investors,245 maintaining the protective spirit the SEC envisioned in 
implementing Rule 419.246 

2.  The Initial Small-Scale Usage of the SPAC Comes to an End 
While this use of a shell company appeared to be much different than 

its predecessor, the blank check company, the initial use of the SPAC 
eventually came to an end. The internet bubble of the late 1990s drew 
potential target companies to lucrative opportunities in the IPO market, 
causing this small-scale usage of the SPAC to cease.247 Interestingly enough, 
before this SPAC era ended, GKN found itself in regulatory trouble.248 The 
National Association of Securities Dealers alleged that after having a near-
monopoly in the “immediate post-offering trading in securities 
for . . . companies GKN brought public,” the firm excessively marked up the 
price of the stocks.249 GKN settled the claim, paying over two million dollars 
in fines and restitution.250 While settled, and not comparable to the fraud of 
the 1980s, this incident indicates that even SPAC sponsors may potentially 
act in self-serving ways. However, besides this settlement, this small-scale 
usage of SPACs showed that shell company offerings could be a safe and 
profitable investment opportunity for investors.251 
 
 241. Id.; see Exit, Voice, and Reputation, supra note 74, at 876–77. 
 242. Riemer, supra note 199, at 945. 
 243. Heyman, supra note 69, at 534. 
 244. Earley & Evans, supra note 21. 
 245. Ganor, supra note 137, at 411 (“Typically, the charter of the SPAC extends the redemption 
rights to all the common shareholders, regardless of their vote.”). 
 246. Riemer, supra note 199, at 945–46; see Exit, Voice, and Reputation, supra note 74, at 877. 
 247. Riemer, supra note 199, at 946. 
 248. Deborah Lohse, GKN Securities Agrees to Settle NASD Claims of Overcharging, WALL ST.  
J. (Aug. 15, 1997, 12:01 AM), http://www.wsj.com/articles/SB871595010556773000 [https://perma.cc/ 
E7RC-MAYV]. 
 249. Id. 
 250. Id. 
 251. Riemer, supra note 199, at 947. 
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3.  The SPAC Builds Reputation and Gains Traction in the Early 2000s 
The second era of SPACs began in 2003, after the dot-com bubble.252 

Rebranded as EarlyBird Capital, Nussbaum and his team took The 
Millstream Acquisition Corporation public in August 2003, successfully 
completing a de-SPAC transaction in 2004.253 The SPAC form took off after 
Nussbaum’s initial success,254 as indicated by Table 5 below. 
 
TABLE 5.   SPAC IPO Proceeds Compared to U.S. IPO Proceeds from 2003–
2009 

Note: Table 5 was produced independently based on information from this source: SPAC and 
US IPO Activity, SPAC ANALYTICS, http://www.spacanalytics.com [http://perma.cc/J9NQ-
YCEC] (“IPOs greater than $40M, excludes direct listings”). 

 
These SPACs began to be underwritten by larger and more reputable 

investment banks, and the form emerged as a legitimate way for private 
companies to access the public markets.255 The second SPAC boom ended 
for a variety of reasons, including the 2008 financial crisis.256 However, 
 
 252. Exit, Voice, and Reputation, supra note 74, at 878. 
 253. Lakicevic & Vulanovic, supra note 15, at 12 n.9. 
 254. Riemer, supra note 199, at 947 (“There was a dramatic increase in the number of SPAC filings 
in subsequent years . . . .”). 
 255. Riemer, supra note 199, at 948. 
 256. Exit, Voice, and Reputation, supra note 74, at 907. 



  

1244 SOUTHERN CALIFORNIA LAW REVIEW [Vol. 95:1209 

SPACs never completely disappeared, making up a small percentage of the 
total U.S. IPO market share from 2010–2014.257 

4.  SPACs Follow the Spirit of Rule 419 and Should Continue to Be Able 
to Rely on an Exemption from Rule 419 
SPAC commentators have discussed whether or not SPACs should 

continue to be able to rely on an exemption from Rule 419.258 Forcing SPACs 
to comply with Rule 419 would not provide investors with much added 
protection, as SPACs voluntarily comply with many of Rule 419’s 
protections in order to attract investors.259 It was this “[m]irroring” of Rule 
419’s protections that led to the resurgence of the SPAC form in the 1990s 
and 2000s.260 The key feature of Rule 419, the trust account, is still the 
standard for SPACs today, as most SPACs put 100% or more of their IPO 
proceeds in trust accounts.261 Additionally, while SPACs contractually 
provide many of the protections afforded by Rule 419,262 SPAC registration 
statements make it clear that SPACs are not fully compliant with Rule 419.263 
Furthermore, in 2005, the SEC enacted additional restrictions SPACs must 
comply with given their status as shell companies.264 

Extending Rule 419 to apply to SPACs would likely cause this valuable 
alternative to an IPO to cease to exist,265 as materialized in earlier SPACs.266 
In the early 2000s, hedge funds and large coalitions of shareholders would 
purchase large blocks of shares and threaten to block the de-SPAC 
transaction.267 This process, known as “greenmailing,” forced the sponsor to 
either buy the shares for a premium or on undesirable terms or have the group 
redeem their shares or vote against the proposed merger.268 If too many 
 
 257. SPAC and US IPO Activity, SPAC ANALYTICS, http://www.spacanalytics.com [http:// 
perma.cc/J9NQ-YCEC] (ranging from 1–3% throughout these years). 
 258. Riemer, supra note 199, at 963; Heyman, supra note 69, at 540; Castelli, supra note 77, at 
263–65. 
 259. William K. Sjostrom, Jr., The Truth About Reverse Mergers, 2 ENTREPRENEURIAL BUS. L.J. 
743, 758 (2008). 
 260. Riemer, supra note 199, at 963–64. 
 261. Layne & Lenahan, supra note 13. 
 262. Heyman, supra note 69, at 540; Sjostrom, Jr., supra note 259, at 758. 
 263. Pershing Square Tontine Holdings, Registration Statement (Form S-1), at 15 (June 22, 2020) 
(“[T]his offering is not being conducted in compliance with Rule 419 promulgated under the Securities 
Act.”). SPAC prospectuses compare the protections afforded to an investment in a SPAC offering with 
the protections provided to an investment in a blank check company offering subject to Rule 419. Pershing 
Square Tontine Holdings, Prospectus (Form 424B4), at 132–36 (July 21, 2020). 
 264. Castelli, supra note 77, at 270; Layne & Lenahan, supra note 13. 
 265. See Earley & Evans, supra note 21. 
 266. See infra notes 267–69 and accompanying text. 
 267. Lewellen, supra note 72, at 25. 
 268. Id. (noting that hedge funds “threatened to redeem their shares”); Exit, Voice, and Reputation, 
supra note 74, at 872 (noting “reports of hedge funds ‘greenmailing’ SPACs in exchange for a positive 
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shareholders redeemed their shares, the SPAC would not qualify for 
exemption 3a51-1(g)(1) to Rule 419 because its net tangible assets would 
fall below $5,000,001, ultimately forcing the SPAC to liquidate.269 In 
response, sponsors placed limitations on voting rights and gained the ability 
to conduct a tender offer,270 which largely eliminated the concern that 
SPACs would not meet exemption 3a51-1(g)(1).271 Nonetheless, this 
example serves as a stark reminder that excessive regulation could cause this 
valuable alternative to a traditional IPO to perish. 

V.  THE REEMERGENCE OF THE SPAC 

A.  THE SPAC BOOM OR BUBBLE OF 2020 TO EARLY 2021 

SPACs started reemerging in the past five years, accounting for close 
to twenty percent of the U.S. IPO market through 2017–2019.272 However, 
2020 appeared to cement itself as the year of the SPAC, with SPAC IPOs 
comprising forty-six percent of the total U.S. IPO market.273 The amount of 
capital raised in SPAC IPOs in 2020 skyrocketed, representing more than 
twice the amount of capital raised in SPAC IPOs during the four preceding 
years combined.274 However, 2020’s annual records were short-lived, as 
$111.9 billion was raised in 317 SPAC IPOs in the first quarter of 2021 
alone.275 This SPAC boom or bubble subsided to a more sustainable level 
during Q2 and Q3 of 2021, as only $38.6 billion was raised in 217 SPAC 
IPOs during that period.276 Activity within the SPAC IPO market further 
declined in 2022 ($12 billion raised in 70 SPAC IPOs as of July 2022),277 
indicating that this era is coming to an end. Table 6 below highlights the 
annual increase in U.S. SPAC IPOs and capital raised through SPAC IPOs. 
 
vote”). 
 269. Earley & Evans, supra note 21. 
 270. Id.; see Layne & Lenahan, supra note 13. See infra Section VII.B.3 for a discussion on SPAC 
voting right limitations. In a tender offer, the sponsor requests to purchase other investors’ shares back, 
usually at a higher price than the current market value of the shares and conditioned on being able to 
purchase a certain number of shares back. Adam Hayes, Tender Offer, INVESTOPEDIA (Dec. 28, 2020), 
http://www.investopedia.com/terms/t/tenderoffer.asp [http://perma.cc/62GS-4UNY]. 
 271. Earley & Evans, supra note 21. 
 272. SPAC and US IPO Activity, supra note 257. 
 273. Id. 
 274. Id. 
 275. UNCERTAINTY CLOUDS FUTURE FOR SPACS, supra note 5, at 2. 
 276. Id. 
     277.    SPAC and US IPO Activity, supra note 257. 



  

1246 SOUTHERN CALIFORNIA LAW REVIEW [Vol. 95:1209 

TABLE 6.   Number of SPAC IPOs and Proceeds Raised Through SPAC IPOs 
Annually from 2014–2021 

Note: Table 6 was produced independently based on information from the cited sources: 
SPAC and US IPO Activity, supra note 257; SPAC Statistics, supra note 3. 

 

The following section describes the largest SPAC IPO to date, Pershing 
Square Tontine. A case study of Pershing Square Tontine will help resolve 
whether SPAC IPO investors are provided with sufficient disclosure and 
provide suggestions to alter future SPAC terms. 

B.  PERSHING SQUARE TONTINE HOLDINGS, LTD. 

1.  Pershing Square Tontine Sparks Excitement as the Largest SPAC IPO to 
Date 
On July 22, 2020, Bill Ackman and Pershing Square Capital 

Management L.P. (“Pershing Square”) raised four billion dollars in the 
largest SPAC IPO to date, driving excitement throughout the capital 
markets.278 The SPAC, Pershing Square Tontine, received an abundance of 
media coverage.279 Pershing Square Tontine went through the same IPO 
disclosure process as other SPACs and its SEC filings can provide color as 
 
 278. Anthony & Slutzky, supra note 4. Technically, the sponsor of Pershing Square Tontine is 
Pershing Square. But as stated in Note 15, this Note refers to all of the business affiliates of Pershing 
Square that are involved in the SPAC as the sponsor of Pershing Square Tontine. 
 279. E.g., Svea Herbst-Bayliss, As Ackman Hunts Blockbuster Deal, He Counts on Big Backers, 
REUTERS (Nov. 17, 2020, 1:24 PM), http://www.reuters.com/article/us-ackman-tontine/as-ackman-
hunts-blockbuster-deal-he-counts-on-big-backers-idUSKBN27X2WP [http://perma.cc/J9HY-EC2S]. 
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to whether or not investors are provided with sufficient disclosure at the time 
of the SPAC IPO.280 Pershing Square Tontine altered several traditional 
SPAC terms in a bold attempt to reconcile the incentive gaps criticized in 
SPACs.281 

2.  Pershing Square Tontine’s Business Plan 
Pershing Square Tontine intended to pursue a stake in a “private, large 

capitalization, high-quality, growth compan[y].”282 The prospectus noted 
that the volatility from the COVID-19 crisis had made it difficult for these 
companies to go public through the traditional IPO process, potentially 
allowing Pershing Square Tontine to obtain favorable terms.283 The 
prospectus stated that the SPAC’s purpose was to pursue a “merger, capital 
stock exchange, asset acquisition, stock purchase, reorganization or similar 
business combination . . . .”284 Commentators and investors at the time likely 
thought the SPAC would pursue a typical de-SPAC transaction,285 “a 
merger.”286 To differentiate from other de-SPAC transactions, this Note will 
refer to Pershing Square Tontine’s potential transaction as a “business 
combination,” instead of as a de-SPAC transaction or a merger.287 

3.  Pershing Square Tontine’s Significant Departure from Traditional 
SPAC Terms 
Pershing Square Tontine’s terms significantly departed from traditional 

SPAC terms as the sponsor waived the promote and altered the warrant 
 
 280. SPAC Research Weekly Newsletter, SPAC ALPHA (June 29, 2020), http://www.spacresearch. 
com/newsletter?date=2020-06-29 [http://perma.cc/37VT-A534] (noting that Pershing Square Tontine 
filed an S-1 and lists the other SPACs that filed S-1s that week). See generally Layne et al., supra note 
12. 
 281. Pamela Marcogliese, Michael Levitt, Sebastian Fain & Lucy Lei, Ackman SPAC Sets Itself 
Apart from Traditional SPACs, LEXOLOGY (July 28, 2020), http://www.lexology.com/library/detail. 
aspx?g=d35248bf-57a7-4b9a-91fd-7ca914f0417f [http://perma.cc/Z9JU-38ND]. 
 282. Pershing Square Tontine Holdings, Prospectus (Form 424B4), at 104 (June 23, 2020). 
 283. “[I]t has become increasingly difficult for . . . [a] company to execute a public offering on 
favorable terms. . . . [O]ur ability to finalize the principal terms of a transaction . . . prior to their public 
disclosure will make us a more attractive alternative to a traditional public offering . . . .” Id. at 105. 
 284. Id. at 103. 
 285. Maureen Farrell, Cara Lombardo & Amrith Ramkumar, Ackman SPAC Mystery Solved, but 
New Questions Abound: Innovative and Complicated Structure of Universal Music Deal Isn’t What 
Investors Expected, WALL ST. J. (June 4, 2021, 4:44 PM), http://www.wsj.com/articles/ackman-spac-
mystery-solved-but-new-questions-abound-11622839453?mod=article_inline [http://perma.cc/2BDV-
MDEM]; see Bram de Haas, Pershing Square Tontine Holdings: Huge SPAC with Great Sponsor and 
Upcoming Catalysts to Re-Rate, SEEKING ALPHA (Nov. 23, 2021, 9:44 AM), http://seekingalpha.com/ 
article/4471435-pershing-square-tontine-huge-spac-with-great-sponsor-and-upcoming-catalysts [http:// 
perma.cc/NB8U-Q7ZB] (noting Reddit SPAC’s negative reaction to the proposed UMG deal). 
 286. Pershing Square Tontine Holdings, Prospectus (Form 424B4), at 103 (June 23, 2020). 
 287. The prospectus refers to the potential transaction as a “business combination,” and the SPAC 
was allowed to pursue a variety of different types of transactions, not just a merger. Id. 
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structure.288 Commentators anticipated that these changes would help 
Pershing Square Tontine complete a successful business combination.289 But 
more importantly, Pershing Square Tontine’s unique terms appeared to 
better align SPAC IPO investor and sponsor interests.290 The remainder of 
this Section gives a general overview of these key terms.  

Pershing Square Tontine waived the standard promote, creating an 
incentive for the sponsor to complete a profitable business combination for 
SPAC IPO investors.291 Instead of paying a nominal fee for a twenty percent 
post-merger stake in the target company, Pershing Square purchased 
warrants,292 which were only exercisable if the share price increased by 
twenty percent.293 These warrants had a ten-year lifespan and the sponsor 
needed to “pay[] fair market value . . . to realize any such gain . . . .”294 Thus, 
the target company would have needed to perform well post-business 
combination for the sponsor to be compensated,295 creating an incentive for 
the sponsor to complete a business combination that would be profitable for 
its SPAC IPO investors. 

Pershing Square Tontine created an incentive for its SPAC IPO 
investors not to redeem their shares by introducing Tontine Warrants instead 
of the standard warrant.296 The term tontine originates from pooled insurance 
vehicles that awarded dividends to investors who outlived the other 
participants.297 The term works similarly here.298 Each Pershing Square 
Tontine unit came with one share of common stock, “one-ninth of one 
Distributable Redeemable Warrant; and a contingent right to receive 
 
 288. Inigo Esteve, Jonathan Parry, Tom Matthews & Andrew Scott, 5 Things You Need to Know 
About . . . SPACs, WHITE & CASE (Sept. 3, 2020), http://www.whitecase.com/publications/alert/5-things-
you-need-know-about-spacs [https://perma.cc/BY9V-CRRQ]. 
 289. See Marcogliese et al., supra note 281. 
 290. SPAC Research Weekly Newsletter, supra note 280 (“[T]his SPAC is already beautifully 
aligned.”). 
 291. Esteve et al., supra note 288; SPAC Research Weekly Newsletter, supra note 280. 
 292. Pershing Square Tontine Holdings, Prospectus (Form 424B4), at 5 (June 23, 2020); Kristi 
Marvin, Pershing Square Tontine Holdings Ltd. Files $3 Billion SPAC, SPACINSIDER (June 23, 2020), 
http://spacinsider.com/2020/06/23/pershing-square-tontine-holdings-files-3bn-spac [http://perma.cc/6Q 
Q2-A7C2]. 
 293. Marvin, supra note 292. “[O]ur Sponsor will only participate in the value of our company if 
our stock price is at least 20% higher than the initial offering price . . . .” Pershing Square Tontine 
Holdings, Prospectus (Form 424B4), at 7 (June 23, 2020). 
 294. Pershing Square Tontine Holdings, Prospectus (Form 424B4), at 7, 12 (June 23, 2020). 
 295. See Anthony & Slutzky, supra note 4. 
 296. Pershing Square Tontine Holdings, Prospectus (Form 424B4), at 106 (June 23, 2020) 
(“Distributable Tontine Redeemable Warrants provide our public stockholders with incentives not to 
redeem their shares . . . .”); Marvin, supra note 292. 
 297. SPAC Research Weekly Newsletter, supra note 280. 
 298. Id. 



  

2022] THE AGENCY PROBLEM IN SPACS 1249 

Distributable Tontine Redeemable Warrants”299 (“Tontine Warrants”). The 
IPO investor received one-ninth of a Distributable Redeemable Warrant 
automatically, and the contingent right to two-ninths of a Tontine Warrant if 
they did not redeem their common stock.300 Thus, IPO investors could not 
exercise their redemption rights if they wanted to receive the one-third of a 
warrant common in typical SPACs.301 Furthermore, non-redeeming SPAC 
IPO investors had a contingent right to additional fractions of Tontine 
Warrants available in a pool of warrants (“Tontine Warrant Pool”) 
relinquished by the redeeming IPO investors.302 Effectively, non-redeeming 
SPAC IPO investors would receive the one-third warrant common in typical 
SPACs,303 plus an additional pro-rata share of the warrants that were 
surrendered by redeeming IPO investors.304 Thus, this structure would 
incentivize investors not to redeem their shares and help ensure that there 
would be enough capital to complete the transaction.305 

VI.  SPAC IPO INVESTORS ARE PROVIDED WITH SUFFICIENT 
DISCLOSURE AT THE TIME OF THE SPAC IPO 

Before discussing the origin and development of the SPAC’s agency 
problem, this Note addresses the first concern posed to potential SPAC IPO 
investors, whether the prospectus provides full and fair disclosure to SPAC 
IPO investors. The basic principle underlying federal securities regulation is 
the belief that investors can adequately evaluate the securities themselves 
given sufficient disclosure.306 Investors will be protected under the federal 
rules if the “securities being marketed are fully and fairly disclosed.”307 
Specifically, all “material information” must be disclosed.308 There is no 
bright line rule for determining what constitutes material information. The 
Supreme Court has taken a flexible approach in finding “that information is 
material if a substantial likelihood exists that a reasonable investor would 
consider the information important in making a[n] . . . investment 
 
 299. Pershing Square Tontine Holdings, Prospectus (Form 424B4), at 18 (June 23, 2020). 
 300. Marvin, supra note 292. 
 301. See supra note 102 and accompanying text (noting that one-third of a warrant is common in 
many SPACs). 
 302. Pershing Square Tontine Holdings, Prospectus (Form 424B4), at 7 (June 23, 2020). “Public 
stockholders who choose not to redeem their shares . . . will share in this fixed pool with other non-
redeeming holders (on a pro-rata basis), and will receive the additional warrants that were effectively 
surrendered by redeeming holders.” Id. at 106. 
 303. See supra notes 300–01 and accompanying text. 
 304. See supra note 302 and accompanying text. 
 305. SPAC Research Weekly Newsletter, supra note 280. 
 306. See HAZEN, supra note 24, at 19, 126. 
 307. Id. at 19. 
 308. See supra notes 89–96 and accompanying text. 
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decision . . . .”309 The SEC has issued little guidance on materiality 
determinations, but adopts a definition of “material” under both the 
Securities Act of 1933 and Exchange Act of 1934 that practically mirrors the 
Supreme Court’s interpretation.310 The question here is whether SPAC 
disclosures include all of the information that a reasonable investor would 
be substantially likely to attach importance to in making an investment 
decision. The SEC wants to ensure that SPAC IPO investors are “getting the 
same rigorous disclosure” as they would “in connection with bringing an IPO 
to market.”311 To analyze this concern, the following Section uses Pershing 
Square Tontine’s prospectus as an example, concluding that SPAC IPO 
investors are provided with sufficient disclosure at the time of the IPO and 
before the target company is identified. The SEC should and is focusing its 
efforts on ensuring that investors are provided with adequate disclosure at 
the time of the de-SPAC transaction. 

A.  THE SPAC’S PROSPECTUS CONTAINS ALL OF THE MATERIAL 
INFORMATION THAT A REASONABLE INVESTOR WOULD CONSIDER IN 

EVALUATING THE INVESTMENT OPPORTUNITY 

1.  The SPAC Prospectus Provides Information Regarding the SPAC’s 
Terms, the Quality of the Sponsor, the SPAC’s Investment Plan, and 
the Inherent Risks of Investing in a SPAC 
The prospectus provides the SPAC IPO investors with all of the 

material information required to evaluate an investment opportunity in the 
SPAC. In the case of most SPACs, the registration statement, which contains 
the prospectus, provides investors with all of the information needed to 
evaluate an investment in the SPAC at the time of the IPO.312 While the 
information in the prospectus is limited given the SPAC’s form as a shell 
company,313 the prospectus provides IPO investors with information that a 
reasonable investor would be substantially likely to “attach importance in 
determining whether”314 or not to invest in the SPAC IPO.315 The primary 
concerns for investors evaluating whether or not to invest in a SPAC IPO are 
 
 309. Determining Materiality in Securities Offerings and Corporate Disclosure, WESTLAW 
(database updated Nov. 2020), http://us.practicallaw.thomsonreuters.com/3-521-5541 [http://perma.cc/ 
M3AC-F2ZS]. 
 310. Id. 
 311. Priya Cherian Huskins, The SEC Is Sharpening Its Focus on SPACs, A.B.A. (Oct. 15, 
2020), http://businesslawtoday.org/2020/10/sec-sharpening-focus-spacs [http://perma.cc/C5XS-9ZN2]; 
see Heyman, supra note 69, at 541 n.51 (noting a consistent stance was taken by the SEC in 2005). 
 312. See infra notes 313–41 and accompanying text. 
 313. Earley & Evans, supra note 21. 
 314. Determining Materiality in Securities Offerings and Corporate Disclosure, supra note 309.  
 315. Registration Statement: Form S-1, supra note 87. 
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the SPAC’s terms, the quality of the sponsor, the SPAC’s investment plan, 
and the inherent risks of investing in a SPAC.316 Information about these 
primary concerns is information that a reasonable investor would likely 
“attach importance” to in making an investment decision.317 Thus, 
information regarding these primary concerns is material and must be 
disclosed. 

The prospectus provides material information regarding the SPAC’s 
terms.318 For example, Pershing Square Tontine’s prospectus outlined the 
SPAC’s terms,319 which significantly departed from typical SPAC terms on 
the market and must be determining factors in an investor’s investment 
decision.320 Additionally, the prospectus provided information on voting 
rights and redemption rights,321 which are key factors in protecting the SPAC 
IPO investor’s interests and therefore material.322 Notably, the prospectus 
informed prospective investors of the potential issues redemption rights 
could pose.323 Importantly, the prospectus stated that the SPAC could pursue 
a variety of transactions and was not limited to just pursuing a merger.324 
While the proposed UMG deal seemed to have surprised investors,325 the 
possibility that Pershing Square Tontine could deviate from a typical de-
SPAC transaction was disclosed in the prospectus.326 

The SPAC prospectus provides detailed, material information regarding 
the sponsor.327 SPAC IPO investors place great weight on sponsor quality as 
they lack information about the target company at the time of the SPAC 
 
 316. Earley & Evans, supra note 21 (“The management team, its strategy and the risks of investing 
in the type of expected business acquisitions, along with the risks of investing in the SPAC securities, 
will be the principal focus . . . .”). 
 317. See Determining Materiality in Securities Offerings and Corporate Disclosure, supra note 309. 
 318. Earley & Evans, supra note 21 (“The prospectus . . . will contain substantial disclosure with 
respect to: [t]he offering, including the terms of the securities being offered . . . [and] [o]ther key 
structural features of the SPAC . . . .”). 
 319. See supra Sections V.B.2–3. 
 320. Anthony & Slutzky, supra note 4; see supra Section V.B.3. 
 321. “Our public stockholders may not be afforded an opportunity to vote on our proposed initial 
business combination, which means we may complete our initial business combination even though a 
majority of our public stockholders do not support such a combination.” Pershing Square Tontine 
Holdings, Prospectus (Form 424B4), at 46 (June 23, 2020); see Schumacher, supra note 66, at 398; Exit, 
Voice, and Reputation, supra note 74, at 909–10. 
 322. See infra Sections VII.B, VII.C. 
     323.     Pershing Square Tontine Holdings, Prospectus (Form 424B4), at 49 (June 23, 2020).  
 324. Id. at 103. 
 325. Brian Stewart, Bill Ackman: Reddit Investors Didn’t Like PSTH/Universal Deal, and NYSE 
Ultimately Killed It, SEEKING ALPHA (July 19, 2021, 9:06 AM), http://seekingalpha.com/news/3716243-
bill-ackman-reddit-did-not-like-psth-universal-spac-deal [http://perma.cc/AGH4-27RX]. 
 326. Pershing Square Tontine Holdings, Prospectus (Form 424B4), at 103 (June 23, 2020); see 
supra note 290 and accompanying text. 
 327. Earley & Evans, supra note 21. 
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IPO.328 Pershing Square Tontine’s prospectus disclosed detailed information 
regarding the sponsor.329 Pershing Square disclosed information about the 
other SPAC transactions that the sponsor had participated in,330 biographies 
of the management team of the SPAC,331 information about the investment 
experience of the investment professionals involved in assessing potential 
target companies,332 and information about the directors tasked with 
providing a “network of relationships” for the SPAC to leverage.333 While a 
potential SPAC IPO investor will weigh this information heavily in deciding 
whether or not to invest, the prospectus carefully states that the sponsor’s 
past success is not indicative of future success.334 

The prospectus contains material information regarding the SPAC’s 
investment plan.335 Specifically, Pershing Square Tontine was focused on 
acquiring a stake in “high quality companies desiring an IPO but [] not 
want[ing] the risk and expense associated with the IPO process . . . .”336 The 
prospectus described the non-exhaustive eight core investment criteria 
Pershing Square used in evaluating potential target companies.337 Here, a 
potential SPAC IPO investor is provided with material information regarding 
the SPAC’s proposed investment plan. 

The prospectus provides material information about the substantial risk 
factors of investing in a SPAC.338 Pershing Square Tontine’s prospectus 
listed thirty-eight pages of risk factors inherent in investing in the SPAC.339 
Additionally, a SPAC prospectus provides investors with “substantial 
disclosure” on other risks posed by investing in a SPAC.340 In the aggregate, 
the SEC “recognizes that analysts commonly examine many separate pieces 
 
 328. See supra note 69 and accompanying text. 
 329. See infra notes 330–33 and accompanying text. 
 330. “Pershing Square also served as co-sponsor of Justice Holdings, Ltd., which is the only special 
purpose acquisition company that Pershing Square has previously sponsored or co-sponsored.” Pershing 
Square Tontine Holdings, Prospectus (Form 424B4), at 103 (June 23, 2020). 
 331. Id. at 107. 
 332. Id. at 108. 
 333. Id. at 108–10.  
 334. Id. at 10. 
 335. Earley & Evans, supra note 21. 
 336. Marvin, supra note 292; Pershing Square Tontine Holdings, Prospectus (Form 424B4), at 103–
07 (June 23, 2020). 
 337. Pershing Square Tontine Holdings, Prospectus (Form 424B4), at 13 (June 23, 2020). 
 338. Earley & Evans, supra note 21. 
 339. Pershing Square Tontine Holdings, Prospectus (Form 424B4), at 46–84 (June 23, 2020). 
Pershing Square Tontine’s prospectus includes a few crucial risk factors: the NYSE allows the sponsor 
to engage in a tender offer in lieu of a vote on the proposed business combination, id. at 46, the SPAC 
will liquidate if the business combination is not completed within the set timeframe and the effect this 
term has on negotiation leverage with potential target companies, id. at 50–51, and that the offering is 
exempt from Rule 419 protections, id. at 54. 
 340. Earley & Evans, supra note 21. 
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of information . . . [in] mak[ing] material conclusions.”341 Thus, the 
disclosure of the primary concerns and other risks in the prospectus provides 
enough information for a reasonable investor to adequately evaluate the 
securities themselves. 

2.  The Sponsor’s Ability to File a Draft Registration Statement and Amend 
the Prospectus Helps Ensure that Investors Have Material Information 
at the Time of the SPAC IPO 
 The opportunity for the sponsor to file a draft registration statement 

first allows the sponsor to address any concerns the SEC may have.342 Those 
involved in managing the SPAC IPO should ensure that the prospectus is as 
complete as possible given that the preliminary prospectus does become 
public.343 However, the draft provides additional time to iron out the details, 
ensuring that all of the material information is included by the time of the 
SPAC IPO,344 while noting that the prospectus is not finalized and could be 
subject to further change.345 

Upon filing the draft registration statement, the sponsor will receive 
SEC Comment Letters and amend the registration statement as needed.346 
These Comment Letters help ensure that potential IPO investors are 
receiving the material information needed to make a well-informed 
investment decision.347 To illustrate how this works, the SEC requested that 
Pershing Square explain the contingent right to the interest in the “pool of 
distributable tontine redeemable warrants” in its first Comment Letter.348 
This information was material for potential investors as the contingent right 
to the Tontine Warrants created an incentive for investors not to redeem their 
shares.349 Subsequently, the amended registration statement was updated in 
 
 341. Determining Materiality in Securities Offerings and Corporate Disclosure, supra note 309. 
 342. Earley & Evans, supra note 21. 
 343. See Practice Note, Registration Process: SEC Review, WESTLAW (database updated Nov. 
2020) (noting that the SEC may decline to review an incomplete document). It is also in the sponsor’s 
business interest to ensure that the draft is nearly complete because investors begin to evaluate the 
investment opportunity once it is filed. See supra note 89 and accompanying text. 
 344. For example, Pershing Square Tontine’s Draft Registration Statement became public on May 
20, 2020, and the final prospectus was filed on July 23, 2020. Pershing Square Tontine Holdings, Draft 
Registration Statement (Form DRS) (May 20, 2020); Pershing Square Tontine Holdings, Prospectus 
(Form 424B4) (July 23, 2020). 
 345. Pershing Square Tontine Holdings, Draft Registration Statement (Form DRS), at Table of 
Contents (May 5, 2020). 
 346. Earley & Evans, supra note 21. See generally Registration Process: SEC Review, supra note 
343. 
 347. Earley & Evans, supra note 21 (noting that the comment letters have requested a wide range 
of additional material information). But note that the comment letters are “SEC staff positions” and not 
“an official expression of the SEC’s views.” Registration Process: SEC Review, supra note 343. 
 348. Pershing Square Tontine Holdings, SEC Staff Comment Letter (DRS), at 1 (June 16, 2020). 
 349. See supra note 322 and accompanying text. 
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twenty-two places to sufficiently inform investors of this material 
information.350 This back and forth can go on several times, with the SEC 
issuing a total of three Comment Letters to Pershing Square and Pershing 
Square amending the S-1 four times.351 Once the sponsor has addressed the 
SEC’s concerns, the sponsor typically requests for the offering to be 
expedited.352 At this point, all of the material information is likely to be 
included in the prospectus. 

B.  THE SEC’S FOCUS GOING FORWARD 

1.  The SEC Should Focus Its Efforts on Obtaining Disclosures at the Time 
of the De-SPAC Transaction, Not at the Time of the SPAC IPO 
The SEC should focus on obtaining accurate disclosures when the 

merger is proposed to investors and at the time of the de-SPAC transaction 
because an abundance of material information becomes available and SPAC 
IPO investors lose the protections afforded by redemption rights and voting 
rights post-de-SPAC transaction.353 Importantly, SPAC IPO investors 
receive material information about the target company and the proposed 
transaction.354 Also, information relating to changes in ownership of the 
SPAC, which impacts the value of the SPAC IPO investors’ shares post-
merger, becomes available to investors at the time of the proposed de-SPAC 
transaction.355 If SPAC IPO investors are dissatisfied with this new 
information at the time of the de-SPAC transaction, they can exercise their 
redemption rights and get their investment back.356 However, once the de-
SPAC transaction has occurred, the SPAC IPO investors’ only remedy is to 
sell their shares on the public market for a potential loss.357 Therefore, the 
SEC should ensure that SPAC IPO investors are provided with adequate 
disclosure at the time of the de-SPAC transaction. 
 
 350. Pershing Square Tontine Holdings, Registration Statement (Form S-1), at 162 (June 22, 2020) 
(observing that the S-1 provided investors with information about their contingent right to these warrants). 
 351. See EDGAR Search Results: Pershing Square Tontine Holdings, Ltd., U.S. SEC. & EXCH. 
COMM’N, http://www.sec.gov/cgi-bin/browse-edgar?CIK=1811882&owner=exclude [http://perma.cc/ 
3WY8-6V5X]. 
 352. Registration Process: SEC Review, supra note 343. 
 353. What You Need to Know About SPACs, supra note 119; Cydney Posner, Gensler on SPACs: 
Treat Like Cases Alike, JD SUPRA (Dec. 13, 2021), http://www.jdsupra.com/legalnews/gensler-on-spacs-
treat-like-cases-alike-6599315 [http://perma.cc/968F-MKUQ]. 
 354. Earley & Evans, supra note 21 (stating that after the IPO, a SPAC must comply with Exchange 
Act and corporate governance reporting obligations); see Lakicevic & Vulanovic, supra note 15, at 8; 
Son, supra note 79. 
 355. Carol Anne Huff, What Should SPACs Make of SEC Chairman Clayton’s Recent Remarks, 
SPACINSIDER (Sept. 30, 2020), http://spacinsider.com/2020/09/30/spacs-sec-chairman-clayton-recent-
remarks [http://perma.cc/NF2E-KZYX]; Brownstein et al., supra note 27. 
 356. See infra text accompanying note 416. 
 357. See infra text accompanying note 417. 
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Fortunately, that is the approach the SEC has taken.358 Notably, the SEC 
and Congress have taken steps to exclude SPACs from relying on the safe 
harbor provision of the Private Securities Litigation Reform Act of 1995.359 
This safe harbor provision has enabled SPACs to issue forward-looking 
statements regarding future performance and financial projections of the 
post-merger company that critics view as misleading.360 If this provision is 
eliminated, SPACs will lose a lot of their appeal to potential target 
companies.361 Even if this provision is saved, more disclosure will likely be 
required when the target company is proposed and at the time of the de-
SPAC transaction under the new SEC regime.362 

VII.  BALANCING INCENTIVES: PROPOSALS TO MITIGATE THE 
SPAC’S AGENCY PROBLEM 

Now that the first concern posed to SPAC IPO investors has been 
addressed, the analysis turns back to the SPAC’s agency problem. Sections 
VII.A–C observe how SPAC terms developed, shifting incentives within the 
SPAC form. Then, Sections VII.D–E propose a solution to the partial 
misalignment of incentives within the SPAC form, arguing that future 
SPACs should consider adopting some of Pershing Square Tontine’s original 
terms to mitigate the SPAC’s agency problem. 

A.  THE CAUSE OF MISALIGNED INCENTIVES: SPAC SPONSOR 
COMPENSATION 

As alluded to in Part I, the SPAC’s compensation structure is the root 
of the SPAC’s agency problem. The promote creates an incentive for the 
sponsor to sometimes act contrary to the interests of the SPAC IPO 
investors.363 The following Section describes the origins of the promote and 
how it fails to adequately incentivize the sponsor. 
 
 358. Corey I. Rogoff, Gensler Speaks Out on SPACs, Notes Similarities with Traditional IPOs and 
Hints at Future SEC Action, NAT’L L. REV. (Dec. 14, 2021), http://www.natlawreview.com/ 
article/gensler-speaks-out-spacs-notes-similarities-traditional-ipos-and-hints-future-sec [http://perma.cc/ 
DGD8-WM9R]; Posner, supra note 353. 
 359. Rose, supra note 157; Barton & Ward, supra note 162. 
 360. Barton & Ward, supra note 162; Klausner et al., supra note 12, at 272, 287. 
 361. Brown, supra note 165. 
 362. Rogoff, supra note 358 (“[T]he SEC staff will compose recommendations to ensure the public 
is better informed on the costs and conflicts that may exist in the SPAC process and to consider ‘clarifying 
disclosure obligations under existing rules.’ ”); Posner, supra note 353 (“Staff recommendations for 
rulemaking will likely include . . . requiring ‘more complete information at the time that a SPAC target 
IPO is announced.’ ”). 
 363. See supra Sections I.B, II.A.3. 
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1.  The Promote Fails to Incentivize the Sponsor to Always Act in the 
SPAC IPO Investors’ Best Interests 
The purpose of the promote is to incentivize the sponsor to pursue a de-

SPAC transaction that benefits the shareholders of the SPAC.364 The logic is 
that the promote will lead the sponsor to pursue the best merger possible as 
that will maximize the sponsor’s compensation.365 But how did sponsors 
settle on the twenty percent post-de-SPAC transaction promote prevalent in 
modern SPACs? Usha Rodrigues and Mike Stegemoller argue that sponsors 
borrowed the SPAC’s compensation structure from the “private equity 
playbook,” specifically from a subset of private equity, venture capital.366 
Private equity at a fundamental level consists of any investment in a private 
company or companies.367 Venture capital investors invest, or commit 
capital, in a venture capital fund whose investments are managed by a fund 
manager.368 The venture capital fund manager makes investments in private 
companies, or portfolio companies, hoping that some of the portfolio 
companies have favorable exits, or earn the fund a profit.369 Venture capital 
fund managers historically have collected a two percent management fee as 
a salary, which is two percent of the fund’s aggregate capital commitments, 
and a twenty percent carried interest, or twenty percent of any profits realized 
by the fund’s investors from successful exits of the fund’s portfolio 
companies.370 

SPAC sponsors tried to replicate the twenty percent carried interest 
from the private equity model by setting the promote equal to twenty percent 
of the target company post-de-SPAC transaction.371 However, the carried 
interest venture capital fund managers earn represents profits from the fund’s 
successful exits of portfolio companies and is therefore indicative of the 
fund’s success,372 whereas the promote assures the sponsor a stake in the 
target company post-de-SPAC transaction, regardless of whether the 
 
 364. See Dimitrova, supra note 64, at 102. 
 365. The promote assures a set stake in the target company, and thus a more successful business 
combination will increase the value of that stake. See supra text accompanying note 74. 
 366. Exit, Voice, and Reputation, supra note 74, at 858. Venture capital firms invest in companies 
pre-IPO. Bob Zider, How Venture Capital Works, HAR. BUS. REV. (Nov.–Dec. 1998), http://hbr.org/ 
1998/11/how-venture-capital-works [http://perma.cc/TCD7-WBZC]. 
 367. Exit, Voice, and Reputation, supra note 74, at 859. 
 368. Id. at 861–62. 
 369. Id. at 860–61. 
 370. Id. at 891 n.349; Matthew Speiser et al., Carried Interest in Venture Capital, ANGELLIST 
VENTURE http://learn.angellist.com/deal-terms/carried-interest [http://perma.cc/RD7N-6P8E]. An “exit” 
includes the sale of a portfolio company or the process of taking the portfolio company public “so that 
the institutional public-equity markets can step in and provide liquidity.” Zider, supra note 366. 
 371. Exit, Voice, and Reputation, supra note 74, at 892 n.353. 
 372. Id. at 894; Dimitrova, supra note 64, at 100. 
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investment was profitable for investors.373 Thus, where venture capital fund 
managers are incentivized to only invest in companies they predict could be 
profitable,374 sponsors can be incentivized, especially when the outside date 
approaches,375 to invest in a target company that will not be profitable for 
the SPAC IPO investors as the promote guarantees the sponsor 
compensation.376 The SPAC’s compensation structure does not follow a key 
point taken by neoclassical economists, “managers must have an incentive 
compensation arrangement that substantially ties their fortunes to that of the 
owners.”377 

Some may argue that the promote naturally incentivizes sponsors to 
complete a profitable de-SPAC transaction.378 The sponsor benefits from a 
successful merger as this can improve a sponsor’s reputation.379 A sponsor’s 
reputation can improve because a SPAC’s performance is public information 
so potential investors can see whether a repeat sponsor was successful in 
prior SPAC transactions.380 So completing a profitable de-SPAC transaction 
is in the sponsor’s best interest as a better reputation can lead to future 
fundraising opportunities.381 More critically, the more profitable the de-
SPAC transaction is for investors, the greater the value the sponsor’s post-
merger stake in the target company becomes.382 However, while a successful 
transaction is beneficial to the sponsor, sponsor compensation is not 
substantially tied to SPAC IPO investor compensation because the sponsor 
only pays a nominal fee for the promote.383 The de-SPAC transaction 
presents a situation in which the sponsor has much more to gain than lose 
 
 373. Exit, Voice, and Reputation, supra note 74, at 893–94. 
 374. Id. at 891–92. 
 375. E.g., Talevich, supra note 23 (“When the clock approaches midnight, there’s no such thing as 
an ugly prince or an overpriced, underperforming target company.”). 
 376. Dimitrova, supra note 64, at 102; Talevich, supra note 23. 
 377. COX & HAZEN, supra note 81, at 65. For example, “[p]rincipals who are shareholders can also 
tie CEO compensation directly to stock price performance.” James Chen, Agency Problem, 
INVESTOPEDIA (Sept. 19, 2021), http://www.investopedia.com/terms/a/agencyproblem.asp [http://perma. 
cc/7USM-H3UF]. 
 378. See Jason Osborn Discusses Why Repeat-SPAC Sponsors Continue to Pile into a Crowded 
Market, WINSTON & STRAWN (Aug. 11, 2020), http://www.winston.com/en/thought-leadership/jason-
osborn-discusses-why-repeat-spac-sponsors-continue-to-pile-into-a-crowded-market.html [http://perma. 
cc/ARY6-BDR3] [hereinafter Repeat-SPAC Sponsors]. 
 379. Kurt Chauviere, Alastair Green & Tao Tan, Earning the Premium: A Recipe for Long-Term 
SPAC Success, MCKINSEY & CO. (Sept. 23, 2020), http://www.mckinsey.com/industries/private-equity-
and-principal-investors/our-insights/earning-the-premium-a-recipe-for-long-term-spac-success# [http:// 
perma.cc/2X7Q-XV9U]. 
 380. Id.; Repeat-SPAC Sponsors, supra note 378 (“The most compelling advantage that a successful 
repeat SPAC sponsor brings to the table is a strong track record within the asset class.”). 
 381. Chauviere et al., supra note 379. 
 382. See supra text accompanying note 74. 
 383. See supra text accompanying note 74. 
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compared to the SPAC IPO investors.384 Therefore, even after taking those 
considerations into account, there is still a partial misalignment of incentives 
created by the promote. 

B.  VOTING RIGHT DEVELOPMENTS IN SPACS 

SPAC IPO investors need to protect themselves against the 
misalignment of incentives that stem from the promote. Initially, strong 
voting rights in SPACs provided SPAC IPO investors with protection but 
voting rights weakened as the SPAC form continued to develop. 

1.  The Development of Strong Voting Rights and the Powerful Conversion 
Threshold 
Voting rights, or the investors’ “voice,” impact the likeliness of whether 

the de-SPAC transaction will be completed.385 If SPAC IPO investors have 
weak voting rights, then there is a greater chance that a losing deal will be 
approved.386 If SPAC IPO investors have strong voting rights, they have a 
greater chance of vetoing a transaction they predict will be unsuccessful.387 

The voting rights in SPACs from earlier generations were quite 
strong.388 First, these SPACs required a majority vote for a de-SPAC 
transaction to be approved.389 Secondly, these SPACs required that in order 
for SPAC IPO investors to redeem their shares, they needed to veto the 
proposed de-SPAC transaction, forcing SPAC IPO investors to vote 
accordingly or be stuck with the result.390 Finally, if too many SPAC IPO 
investors redeemed their shares, meeting the conversion threshold, the SPAC 
would liquidate.391 The conversion threshold essentially gave the SPAC IPO 
investors two opportunities to “vote” on the acquisition.392 Therefore, voting 
rights in SPACs used to be quite strong. 
 
 384. Unlike the sponsor, IPO investors do not pay a nominal fee for their investments in the SPAC, 
see text accompanying supra note 99, and the value of an IPO investment can decrease post-merger, see 
supra note 145 and accompanying text. 
 385. Exit, Voice, and Reputation, supra note 74, at 855–56. 
 386. See supra Parts I–II. 
 387. Lakicevic & Vulanovic, supra note 15, at 22 (noting that investors in original SPACs with 
strong voting rights engaged in “value-destroying activities” when they did not exercise their voting rights 
at a loss). 
 388. See infra notes 389–92 and accompanying text. 
 389. Exit, Voice, and Reputation, supra note 74, at 856 n.42. 
 390. Id.; Duckworth et al., supra note 154. 
 391. Exit, Voice, and Reputation, supra note 74, at 856 n.43; see supra text accompanying notes 
121–23. 
 392. Exit, Voice, and Reputation, supra note 74, at 888 (noting that the conversion threshold 
“functions as a supermajority approval requirement”). 
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2.  Voting Rights May Never Have Provided Much Protection to SPAC 
IPO Investors but Were Problematic for Sponsors 
Some have argued that voting rights were never that useful for SPAC 

IPO investors to veto proposed mergers.393 In a typical SPAC, the sponsor 
owns twenty percent of the shares and votes in favor of the merger.394 
Additionally, a 2009 paper revealed that sponsors or their affiliates will 
purchase additional shares on the open market right before the proposed de-
SPAC transaction, vote in favor of the merger, then sell the shares post-
merger.395 Finally, warrants incentivize some SPAC IPO investors to vote in 
favor of a risky merger they otherwise would not have voted in favor for, 
redeem their shares, obtain their investment back, and still retain the 
potential upside of the warrants.396 Therefore, strong voting rights may never 
have been useful for protecting IPO investors from a losing de-SPAC 
transaction. 

Even if voting rights did not provide much protection to IPO investors, 
strong voting rights created a problem for sponsors.397 Around the time of 
the 2008 financial crisis, these strong voting rights essentially gave certain 
SPAC IPO investors a holdout right,398 or an opportunity to greenmail 
sponsors.399 This behavior was problematic for sponsors and there was a 
sharp decline in SPAC IPOs from 2008–2009.400 So even if voting rights 
never provided SPAC IPO investors with much protection, the effect of 
strong voting rights posed problems to sponsors who wanted to complete a 
de-SPAC transaction.401 

3.  SPAC Voting Rights Become Weaker 
To mitigate the concerns these strong voting rights posed, sponsors 

gained the ability to conduct a tender offer instead of a shareholder vote in 
2010, providing the sponsor with an alternative route to complete the de-
 
 393. See infra text accompanying notes 400–07. 
 394. Rodrigues & Stegemoller, supra note 108, at 5, 34–35 (“[T]he SPAC shareholder vote—when 
it even occurs—[is] a mere fig leaf.”); DELOITTE & COOLEY, SPAC TRANSACTIONS—CONSIDERATIONS 
FOR TARGET-COMPANY CFOS 5 (2020), https://www.cooley.com/-/media/cooley/pdf/reprints/2020/ 
cobranded-spac-transactions--considerations-for-targetcompany-cfos-secured.ashx?la=en&hash=63469 
47744D0F11E6E38FFD58F9532CD [http://perma.cc/8ND4-6T34]. 
 395. Lewellen, supra note 72, at 6 (citing Tim Jenkinson & Miguel Sousa, Why SPAC Investors 
Should Listen to the Market (Yale Univ., Working Paper, 2009)). 
 396. See supra notes 137–39 and accompanying text. 
 397. See infra text accompanying notes 402–04. 
 398. Exit, Voice, and Reputation, supra note 74, at 910. 
 399. Id. at 911, 922; see supra notes 267–71 and accompanying text. 
 400. Exit, Voice, and Reputation, supra note 74, at 911; see supra Table 5. 
 401. Exit, Voice, and Reputation, supra note 74, at 922 (“[T]he shareholder vote became a noose 
around the SPAC manager’s neck.”). 
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SPAC transaction,402 and raised the conversion threshold.403 By 2011, some 
SPACs made the majority vote optional and raised the conversion threshold 
to eighty-eight percent, substantially weakening shareholder voting rights.404 
Today, most SPACs do not have a conversion threshold and most SPACs 
allow shareholders to redeem their shares, regardless of their vote.405 A 
recent study found a mean “yes” vote of 89.1% in proposed mergers and not 
a single case in which shareholders voted down a proposed merger.406 In 
sum, SPAC voting rights have become substantially weaker and are arguably 
moot. Thus, SPAC voting rights do not protect SPAC IPO investors from a 
losing merger. 

C.  THE PROBLEM POSED BY STRONG REDEMPTION RIGHTS AND SPAC 
WARRANTS 

Without strong voting rights, SPAC IPO investors appear to lack 
protection against the SPAC’s agency problem. This Section argues that 
strong redemption rights make up for weaker voting rights by providing 
SPAC IPO investors with the ultimate protection against a bad de-SPAC 
transaction, the right of a risk-free exit,407 but do not equate to an efficient 
SPAC form. 

1.  The Development of Redemption Rights in SPACs 
Redemption rights and the use of the trust account are key SPAC 

protections voluntarily adopted from Rule 419.408 Redemption rights provide 
SPAC IPO investors with the strongest protection against the potential 
misalignment of interests in the SPAC: the ability to exit.409 If a SPAC IPO 
investor does not like the proposed merger, the IPO investor can redeem their 
shares and receive their investment back, plus interest.410 While some may 
argue that the ability to sell shares on the open market provides a similar 
protection as redemption rights provide, the price the seller receives is 
subject to market demand.411 So redemption rights play a crucial role in 
 
 402. Earley & Evans, supra note 21. 
 403. On average, the conversion threshold increased from twenty percent to thirty percent between 
2003–2006 and 2006–2012, respectively. Lakicevic & Vulanovic, supra note 15, at 9. 
 404. Exit, Voice, and Reputation, supra note 74, at 856. 
 405. Rodrigues & Stegemoller, supra note 109, at 30, 35. 
 406. Id. at 30. The study observed 183 SPACs from January 10, 2010, to December 31, 2018. Id. at 
47–49. The authors ended their sample in 2018 “to avoid the SPACs in 2019 and 2020 that exhibit 
characteristics of a ‘bubble.’ ” Id. at 48. 
 407. See infra text accompanying note 415; supra text accompanying note 121. 
 408. Heyman, supra note 69, at 540, 542. 
 409. Exit, Voice, and Reputation, supra note 74, at 925 (“[T]he trust account . . . offers the 
shareholder a means of withdrawing from the venture at a cost no more than de minimis.”). 
 410. See supra note 124 and accompanying text. 
 411. See Layne & Lenahan, supra note 13. If an investor wants to sell their shares post-merger 
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protecting SPAC IPO investors. As the SPAC form developed, redemption 
rights have grown stronger.412 While stock exchange rules only require 
redemption rights for shareholders that veto the de-SPAC transaction, many 
SPAC charter agreements offer redemption rights to all SPAC IPO 
investors.413 Thus, SPAC redemption rights are quite strong and provide 
protection to SPAC IPO investors. 

2.  Redemption Rights and SPAC Warrants Create an Incentive for SPAC 
IPO Investors to Act Contrary to the SPAC’s Goal of Merging with a 
Company 
While redemption rights appear to provide adequate protection to SPAC 

IPO investors,414 warrants create an incentive for some SPAC IPO investors 
to exercise their redemption rights at odds with the SPAC’s ultimate goal of 
completing a de-SPAC transaction that will increase shareholder value.415 At 
its core, the SPAC is an “investment vehicle created to merge with a private 
company and thereby bring it public.”416 However, SPAC IPO investors who 
own both common stock and warrants may choose to redeem their shares 
even if they believe the proposed de-SPAC transaction will be successful 
post-merger.417 This decision hedges the risk these investors face in a de-
SPAC transaction as they receive the price paid for their units, plus interest, 
while retaining their warrants and thus retaining the upside of a potentially 
successful transaction.418 The SPAC must return these investors’ proceeds to 
them rather than use the proceeds for the merger. The incentives caused by 
warrants present a more troubling situation when a losing de-SPAC 
transaction is proposed to investors. Investors can vote “yes” to the proposed 
merger (even if they believe the merger is risky and likely to be unsuccessful) 
while still redeeming their shares and retaining their warrants, which 
 
because they did not like the target company, demand is likely low, and the investor will lose money. See 
Lewellen, supra note 72, at 14. 
 412. Redemption rights are stronger as an increasing amount of SPAC IPO proceeds are stored in 
the trust account. Exit, Voice, and Reputation, supra note 74, at 924–25 (“Ever-increasing amounts have 
been put into trust, from [80% from Rule 419 to] 85% to amounts approaching (or even greater than) 
100%.”). 
 413. Layne & Lenahan, supra note 13; Rodrigues & Stegemoller, supra note 108, at 30, 35 (noting 
that all of the SPACs in their study provided redemption rights to shareholders regardless of their vote). 
 414. See supra Section VII.C.1. 
 415. Mark D. Wood, Timothy J. Kirby & Elizabeth C. McNichol, The SPAC Report: Mark 
Wood, National Capital Markets Practice Co-Head, Speaks with Bloomberg Tax on Proactive 
Disclosures as SEC Continues to Scrutinize SPACs, KATTEN (Dec. 22, 2021), http://katten.com/the-spac- 
report-mark-wood-national-capital-markets-practice-co-head-speaks-with-bloomberg-tax-on-proactive- 
disclosures-as-sec-continues-to-scrutinize-spacs-chairman-genslers-latest-comments-on-spac-regulation 
[http://perma.cc/M4KY-E2P3] (noting that there are conflicts between the “redeemers” and “remainers”). 
 416. Klausner et al., supra note 12, at 235; see also Lakicevic & Vulanovic, supra note 15, at 21. 
 417. See infra notes 418–19 and accompanying text. 
 418. See Klausner et al., supra note 12, at 237, 245–46. 
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“decouple[s] voting and economic interest” in the de-SPAC.419 A study of 
the forty-seven SPACs that merged between January 2019 and June 2020 
found that the average redemption rate in these SPACs was fifty-eight 
percent.420 It appears as though the typical warrant structure incentivizes 
investors to invest in the SPAC IPO, but not to engage in behavior in 
furtherance of the SPAC’s goal of taking a successful company public.421 
Therefore, SPAC warrants incentivize SPAC IPO investors to redeem their 
shares in situations outside of the protective purpose redemption rights 
purportedly serve. 

3.  The Incentives Created by SPAC Redemption Rights and SPAC 
Warrants Harm Non-Redeeming SPAC IPO Investors and Pose a 
Threat to the SPAC’s Future 
The incentives created by SPAC warrants and redemption rights harm 

non-redeeming SPAC IPO investors and likely make the long-term usage of 
the SPAC unsustainable. The non-redeeming shareholders end up footing the 
bill for all the parties involved as they bear the cost of the dilution caused by 
the redeeming shareholders post-merger.422 When the sponsor obtains the 
capital needed to complete the de-SPAC transaction through other methods, 
which is common practice,423 non-redeeming SPAC IPO investors’ shares 
become further diluted.424 Even though the effect of a large group of SPAC 
IPO investors redeeming their shares hurts non-redeeming SPAC IPO 
investors, SPAC IPO investors are aware of these risks and can redeem their 
shares as well, mitigating the concern that SPAC IPO investors lack 
protection against this practice.425 Nonetheless, it is difficult to believe that 
these non-redeeming SPAC shareholders will continue to hold onto their 
shares post-merger.426 In fact, they may stop investing in SPAC IPOs 
altogether.427 
 
 419. Rodrigues & Stegemoller, supra note 108, at 35; Duckworth et al., supra note 154. 
 420. Rodrigues & Stegemoller, supra note 108, at 14. A study of SPACs that successfully merged 
with a company between January 2017 and December 2019 found that fifty-three percent of shareholders 
exercised their redemption rights. Layne et al., supra note 12. 
 421. Klausner et al., supra note 12, at 245–46 (“[N]early all investors in SPAC IPOs redeem or sell 
their shares by the time of a SPAC’s merger, leaving a new group of shareholders to bear the costs 
embedded in SPACs as they merge.”). 
 422. Id. at 265; Shachmurove & Vulanovic, supra note 70, at 24–25. 
 423. See supra notes 128–30 and accompanying text. A recent study found that seventy-seven 
percent of SPACs that merged between January 2019 and June 2020 raised additional money at the time 
of the business combination. Klausner et al., supra note 12, at 245. 
 424. See Posner, supra note 353. 
 425. Klausner et al., supra note 12, at 299. However, the full cost of dilution is hard to predict until 
after the merger. Id. at 247. 
 426. See id. at 263; See How SPACs Reward Everyone Except Retail Investors, NANALYZE (July 3, 
2020), http://www.nanalyze.com/2020/07/spacs-retail-investors [http://perma.cc/V357-Y7PT]. 
 427. Klausner et al., supra note 12, at 299–300. 
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What is more concerning is that the majority of these non-redeeming 
shareholders are likely unsophisticated retail investors and the SEC will be 
more inclined to issue excessive regulation in an effort to protect them. 
Eighty-five percent of today’s pre-merger SPAC investors are hedge funds 
or other large institutional investors who likely engage in trading strategies 
in which they plan to redeem their shares pre-merger.428 The retail investors 
who do invest, likely do not understand the incentives their institutional 
investor counterparts face and the negative impact of dilution.429 Instead, 
they likely believe that the majority vote will save them from a losing 
transaction.430 While these retail investors can only blame themselves for 
making these “losing investments,”431 it is not difficult to imagine the SEC 
issuing industry chilling regulation in an attempt to protect these retail 
investors. SEC Chairman, Gary Gensler, asked for staff recommendations 
for better disclosure relating to “ ‘fees, projections, dilution, and conflicts 
that may exist during all stages of SPACs . . . .’ ”432 

More importantly, the incentives prevalent in SPACs today appear to 
make the long-term viability of this investment vehicle unsustainable. These 
incentives pose multiple problems to the SPAC’s goal of taking a company 
that will be successful post-merger public. As stated in the two preceding 
paragraphs, non-redeeming SPAC IPO investors will likely stop investing in 
SPACs altogether or the SEC will issue excessive regulation. Secondly, in 
anticipation of a large group of SPAC IPO investors exercising their 
redemption rights, sponsors must allocate their time and resources securing 
additional capital,433 which is time not spent on finding the best target 
company for a de-SPAC transaction and negotiating the best terms for SPAC 
IPO investors. Throughout 2021, an increasing amount of SPAC mergers 
were canceled as redemption levels continued to rise.434 Finally, the high-
probability of SPAC IPO investors redeeming their shares forces the sponsor 
to pay out of self-interest to ensure that the merger is completed.435 Today, 
it is still not uncommon for sponsors to make payments to SPAC IPO 
 
 428. Id. at 241; see Lewellen, supra note 72, at 25. 
 429. Posner, supra note 353 (noting Gensler’s concern that “retail investors may not be getting 
adequate information about how their shares can be diluted”); Rodrigues & Stegemoller, supra note 108, 
at 5, 37–38. 
 430. Rodrigues & Stegemoller, supra note 108, at 37–38. 
 431. Klausner et al., supra note 12, at 299. 
 432. Posner, supra note 353. 
 433. See supra text accompanying notes 127–29. 
 434. Kia Kokalitcheva, 1 Big Thing: SPAC Merger Troubles Get Worse, AXIOS (Dec. 11, 
2021), http://www.axios.com/newsletters/axios-pro-rata-55c865e5-662a-432f-b604-279150367a3d.html 
[http://perma.cc/5S5N-226D] (noting there were seven terminations in Q3 compared to one in Q1). 
 435. See Wood et al., supra note 415 (noting Chairman Gensler’s concerns about whether any side 
payments are made to shareholders as an inducement not to redeem their stock). 
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investors to persuade them not to redeem their shares.436 This practice is 
reminiscent of when sponsors paid excessive amounts to avoid being 
greenmailed.437 Again, coalitions of large institutional investors are able to 
take advantage of the incentives lurking within the SPAC form.438 To 
mitigate similar concerns in the previous generation of SPACs, sponsors 
weakened voting rights.439 Similarly, it would be wise for sponsors to 
mitigate the incentives that strong redemption rights and warrants currently 
pose. 

In sum, SPAC warrants coupled with strong redemption rights do not 
incentivize SPAC IPO investors to engage in behavior in furtherance of the 
SPAC’s goal of taking a company that will increase shareholder value public. 
SPAC warrants and strong redemption rights incentivize certain SPAC IPO 
investors to redeem their shares in situations outside of the protective 
purpose redemption rights purportedly serve. This self-interested behavior is 
burdened by the non-redeeming SPAC IPO investors and exposes the 
inefficiencies in the current SPAC form. 

D.  BALANCING SPAC INCENTIVES 

The promote incentivizes the sponsor to sometimes act contrary to the 
SPAC IPO investors’ interests.440 Voting rights do not adequately address 
this problem.441 Redemption rights provide SPAC IPO investors with 
protection against the partial misalignment of incentives created by the 
promote.442 But SPAC warrants create an opportunity for certain SPAC IPO 
investors to exercise their redemption rights in self-interested behavior at the 
cost of other parties. These concerns could be mitigated by altering the 
typical SPAC compensation structure to better tie sponsor compensation to 
IPO investor compensation. Furthermore, altering the SPAC warrant 
structure to incentivize SPAC IPO investors not to redeem their shares unless 
they believe the proposed de-SPAC transaction will be unsuccessful could 
better align interests while preserving the protective purpose redemption 
rights serve.443 
 
 436. See id.; Klausner et al., supra note 12, at 289 (noting that side payments are common in PIPE 
transactions). 
 437. See supra notes 267–71 and accompanying text. 
 438. See supra notes 267–71 and accompanying text; Klausner et al., supra note 12, at 242 (stating 
that these investors invest in “SPAC IPOs with little intention of remaining invested through the merger”). 
 439. See supra notes 270–71 and accompanying text. 
 440. See supra Sections I.B–C, VII.A. 
 441. See supra Section VII.B.3. 
 442. See supra Section VII.C.1. 
 443. Some SPACs already engage in practices that incentivize investors not to redeem their shares. 
Layne et al., supra note 12. 
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E.  A BOLD ATTEMPT TO BALANCE SPAC INCENTIVES 

By waiving the promote and utilizing a new warrant structure, Pershing 
Square Tontine’s terms seemed to better align SPAC incentives. This Section 
discusses how Pershing Square Tontine’s original terms were aimed to 
impact the incentives prevalent in the SPACs of 2020–2021, the market’s 
initial exuberance towards Pershing Square Tontine’s terms, and the difficult 
lessons that should be taken away from Pershing Square Tontine. 

1.  Pershing Square Attempted to Substantially Tie Sponsor Compensation 
to SPAC IPO Investor Compensation 
Pershing Square Tontine waived the typical promote,444 which seemed 

to better align sponsor and SPAC IPO investor compensation.445 Instead 
Pershing Square purchased warrants, which would only be exercisable if the 
share price increased by twenty percent in the ten years following the 
business combination.446 If the share price did not increase by twenty 
percent, the sponsor would have received nothing.447 Thus, the business 
combination would have had to have been profitable for SPAC IPO investors 
or the sponsor would not have been compensated.448 Furthermore, Pershing 
Square had planned to commit at least one billion dollars and up to three 
billion dollars in the transaction through private placement,449 causing the 
sponsor to invest alongside the SPAC IPO investors. Effectively, Pershing 
Square Tontine had put skin in the game, as the sponsor had something to 
lose as well.450 Therefore, Pershing Square attempted to substantially tie 
sponsor compensation to SPAC IPO investor compensation by waiving the 
promote, incorporating this structure, and investing alongside SPAC IPO 
investors.  
 
 444. See supra note 288 and accompanying text. 
 445. Duckworth et al., supra note 154 (“The Pershing Square SPAC did not contain [the promote], 
better aligning the sponsor with its investors in the success of the SPAC.”). 
 446. See supra notes 292–95 and accompanying text. 
 447. See supra notes 292–95 and accompanying text. 
 448. See supra note 295 and accompanying text. 
 449. SPAC Research Weekly Newsletter, supra note 280. Private placements by sponsors in SPACs 
have gradually become more common compared to when private placements started appearing in SPACs 
in 2005, and now are common. Exit, Voice, and Reputation, supra note 74, at 914 (noting that private 
placements as a proportion of proposed IPO proceeds increased “from a low of 1.4% in 2005 to a high of 
4.3% in 2011”). 
 450. See Marcogliese et al., supra note 281. 
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2.  Pershing Square Tontine Structured Its Warrants to Protect SPAC IPO 
Investors and Incentivize Investors to Further the SPAC’s Goal of 
Completing a Business Combination 
Sponsors can mitigate the concerns posed by strong redemption rights 

by utilizing a warrant structure that incentivizes SPAC IPO investors not to 
redeem their shares.451 This structure could simultaneously preserve the 
protections afforded by redemption rights while providing incentives to 
further the SPAC’s goal of completing a de-SPAC transaction. By 
introducing Tontine Warrants in place of the standard warrant, Pershing 
Square Tontine’s warrant structure appeared to incentivize IPO investors not 
to redeem their shares.452 To obtain the standard one-third warrant common 
in most SPACs, SPAC IPO investors could not redeem their shares.453 
Additionally, SPAC IPO investors were further incentivized not to redeem 
their shares because of the additional fractions of Tontine Warrants available 
from the Tontine Warrant Pool.454 This structure is aligned with the SPAC’s 
goal of completing a profitable transaction and SPAC IPO investors were 
still provided with redemption rights, they would just be less inclined to 
exercise their redemption rights in self-serving ways. Thus, this structure 
incentivizes SPAC IPO investors to engage in behavior that helps the SPAC 
take a successful company public while providing adequate protection to 
SPAC IPO investors. 

3.  The Market’s Reaction to Pershing Square Tontine’s Terms 
Pershing Square Tontine’s original terms appeared to better align 

sponsor and IPO investor interests by tying sponsor compensation to IPO 
investor compensation and by creating a warrant structure that would 
incentivize IPO investors not to exercise their redemption rights for self-
motivated reasons outside of their protective purpose.455 After the SPAC’s 
IPO and until Pershing Square Tontine proposed the “ridiculously” complex 
transaction with UMG,456 Pershing Square Tontine’s shares performed 
exceptionally well (trading at over a fifty-percent premium to its net asset 
 
 451. Klausner, Ohlrogge, and Ruan propose eliminating warrants and rights altogether. Klausner et 
al., supra note 12, at 278. 
 452. See supra text accompanying notes 296–305. 
 453. Marvin, supra note 292. 
 454. For example, if half of Pershing Square Tontine’s aggregate shares are redeemed, each non-
redeeming shareholder would receive four-ninths of a Distributable Tontine Redeemable Warrant (the 
two-ninths from their original contingent right plus the redeeming shareholder’s two-ninths). Pershing 
Square Tontine Holdings, Prospectus (Form 424B4), at 20 (June 23, 2020); Marvin, supra note 292. 
 455. See supra Sections VII.E.1–2. 
 456. Andrew Walker, Breaking Down the Ridiculously Complex $PSTH / $UMG Transaction, 
YAVB (June 4, 2021), http://yetanothervalueblog.substack.com/p/breaking-down-the-ridiculously-
complex [http://perma.cc/N6ET-8AJZ]. 
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value in early 2021),457 indicating that the market placed value on its 
innovative structure.458 Furthermore, commentators praised its innovative 
terms and hoped that they would be widely adopted in the industry.459 

4.  The Proposed Universal Music Group Deal: Pershing Square Tontine 
Abandons the SPAC 
On June 4, 2021, Pershing Square Tontine announced that it was in 

discussions to purchase a ten percent stake in UMG.460 On June 20, 2021, 
Pershing Square Tontine announced that it had entered into a definitive 
agreement to acquire ten percent of UMG’s shares.461 The terms of the 
“complicated pre-public deal” appeared to abandon any resemblance to a de-
SPAC transaction, instead introducing a new “SPARC” structure.462 Unlike 
a SPAC, which allows investors to opt-out of investments they made in the 
SPAC IPO, the SPARC structure essentially gives investors the ability to 
buy into a proposed deal.463 A detailed description of the SPARC structure 
is beyond the scope of this Note.464 After announcing the UMG deal, 
Pershing Square Tontine’s share price began to fall,465 indicating that 
investors were displeased with this new structure and proposed 
transaction.466 However, other commentators noted this SPARC structure 
 
 457. Pershing Square Tontine Holdings, Ltd. (PSTH): Historical Data, supra note 43 (trading at 
$31.96 on February 8, 2021). Live Hard Investing, Pershing Square Tontine: Beaten Down, Unloved, 
Forgotten, but Compelling, SEEKING ALPHA (Dec. 31, 2021, 11:47 AM), http://seekingalpha.com/ 
article/4477439-pershing-square-tontine-beaten-down-unloved-forgotten-compelling [http://perma.cc/ 
PJM5-JNP4]. 
 458. E.g., Byrne, supra note 41. 
 459. SPAC Research Weekly Newsletter, supra note 280 (“[W]e’ll be looking for more sponsors to 
incorporate whatever pieces of this new structure work for them in future SPAC issuance.”). 
 460. Press Release, Pershing Square Tontine Holdings, Ltd. (“PSTH”) Confirms Discussions to 
Acquire 10% of the Ordinary Shares of Universal Music Group (“UMG”) for Approximately $4 Billion, 
Representing an Enterprise Value of €35 Billion (June 4, 2021), https://pstontine.com/wp-content/ 
uploads/2021/06/PSTH-Press-Release-6.4.2021.pdf [https://perma.cc/MWT2-U8L6]. 
 461. Press Release, Pershing Square Tontine Holdings, Ltd. (“PSTH”) to Acquire 10% of the 
Ordinary Shares of Universal Music Group (“UMG”) from Vivendi S.E. for Approximately $4 Billion, 
Representing an Enterprise Value of €35 Billion (June 20, 2021), https://pstontine.com/wp-content/ 
uploads/2021/06/Final-Announcement-Press-Release-6.20.2021.pdf [https://perma.cc/JT3H-GUUL]. 
 462. Mark R. Hake, Bill Ackman’s New SPARC Deal Screams “Buy Pershing Square,” 
INVESTORPLACE (Oct. 26, 2021, 3:53 PM), http://investorplace.com/2021/10/bill-ackmans-new-sparc- 
deal-screams-buy-pershing-square [http://perma.cc/BTX4-GV3K]; Farrell et al., supra note 285. 
 463. Farrell et al., supra note 285. 
 464. For a general overview of the SPARC structure, see Eddie Pan, PSTH Stock Is in 
Focus as Bill Ackman Debuts ‘SPARC’ Plans. 11 Things to Know., INVESTORPLACE (Dec. 1, 2021, 
4:04 PM), http://investorplace.com/2021/12/psth-stock-is-in-focus-as-bill-ackman-debuts-sparc-plans-
11-things-to-know [http://perma.cc/RDF8-23BD]. 
 465. Pershing Square Tontine Holdings, Ltd. (PSTH): Historical Data, supra note 43 (falling from 
$22.99 on June 21, 2021, to $21.00 on July 16, 2021). 
 466. E.g., Stewart, supra note 325 (“[S]hort-term investors had bought the SPAC hoping for a first-
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could “improv[e] the already superior tontine structure even further” and 
could “truly democratize the IPO process.”467 Nonetheless, regulators found 
that the proposed deal did not conform to exchange rules and on July 19, 
2021, Pershing Square Tontine canceled the deal.468 

That was not the end of Pershing Square Tontine’s troubles. On August 
17, 2021, “[s]erial plaintiff George Assad” filed a complaint against Pershing 
Square Tontine, alleging that the SPAC was “breaching the Investment 
Company Act of 1940.”469 Shortly after, Assad filed two similar lawsuits 
against two other high-profile SPACs.470 The suits were backed by two law 
professors, who “reportedly said they [were] using the lawsuits to reform the 
SPAC market.”471 Many attorneys and SPAC commentators thought the 
lawsuits were without merit.472 Over sixty of the nation’s leading law firms 
issued a joint statement rebutting the three lawsuits.473 If successful, the 
lawsuits could have a “chilling effect” on the entire SPAC market, 
“imply[ing] that every SPAC may also be an illegal investment company.”474 
Even if the courts dismiss the suits as meritless, the professors may have 
achieved their goal: bringing potential reform of the SPAC industry to the 
forefront of discussion. 
 
off PSTH in the wake of the deal announcement, Ackman said.”). 
 467. Pershing Square’s New SPARC Structure, SPAC ALPHA (June 7, 2021), http://spacalpha.com/ 
n/pershing-square-s-new-sparc-structure-xdmgg [http://perma.cc/4W2Z-57WG]. 
 468. Press Release, Pershing Square Tontine Holdings, Ltd. Releases Letter to Shareholders (July 
19, 2021), https://pstontine.com/wp-content/uploads/2021/07/Letter-to-Shareholders-from-PSTH-CEO-
Bill-Ackman.pdf [https://perma.cc/42MM-3PZW]; Stewart, supra note 325. Following the cancelled 
transaction, Pershing Square’s hedge fund obtained a large stake in an alternative UMG deal, likely 
earning a significant profit from the transaction. Michelle Celarier, Two More SPACs Hit with  
‘Reform’ Lawsuits from the Plaintiff Suing Pershing Square Tontine, INSTITUTIONAL INV.  
(Aug. 25, 2021), http://www.institutionalinvestor.com/article/b1t9gpxq8v2jr5/Two-More-SPACs-Hit- 
With-Reform-Lawsuits-From-the-Plaintiff-Suing-Pershing-Square-Tontine [http://perma.cc/J4MZ-HW 
PF]. 
 469. Celarier, supra note 468; see also Alison Frankel, 49 Firms in 72 Hours: How the SPAC Bar 
United Against Law Profs’ Splashy Lawsuits, REUTERS (Aug. 30, 2021, 1:30 PM), http://www. 
reuters.com/legal/litigation/49-firms-72-hours-how-spac-bar-united-against-law-profs-splashy-lawsuits- 
2021-08-30 [http://perma.cc/6FKD-Q7XT]. 
 470. Celarier, supra note 468. 
 471. Id. 
 472. Id.; Frankel, supra note 469; Kristi Marvin, Pershing Square Tontine Holdings Facing Lawsuit 
from Former SEC Commissioner and Law School Professor, SPACINSIDER (Aug. 19, 2021) http://spac 
insider.com/2021/08/19/pershing-square-tontine-faces-suit-on-abandoned-meal [http://perma.cc/N6TE- 
5ZZE]. 
 473. Frankel, supra note 469; Christian O. Nagler, Norm Champ & Scott A. Moehrke, Over 60 of 
the Nation’s Leading Law Firms Respond to Investment Company Act Lawsuits Targeting the SPAC 
Industry, KIRKLAND & ELLIS (Sept. 2, 2021), http://www.kirkland.com/publications/kirkland- 
alert/2021/08/spac-statement [http://perma.cc/KK3L-S46C] (“The undersigned law firms view the 
assertion that SPACs are investment companies as without factual or legal basis and believe that a SPAC 
is not an investment company under the 1940 Act . . . .”). 
 474. Celarier, supra note 468; Marvin, supra note 49 (questioning whether the goal of the lawsuits 
were to “kill the SPAC market completely”). 
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Following the failed UMG deal and ongoing litigation, Pershing Square 
Tontine’s shares began trading below their net asset value.475 In what 
appeared to be a last-ditch effort, Pershing Square Tontine doubled down on 
its SPARC concept, failing to get SEC approval before the SPAC’s outside 
date.476 In June 2022, Pershing Square announced that the SPAC would 
liquidate and return its IPO proceeds to investors.477 Pershing Square blamed 
its failure to complete a business combination on the “damaged market 
perceptions” SPACs face, the problems that stem from the “high redemption 
rates of SPACs,” and the “risk and uncertainty” brought by the litigation and 
new proposed SEC rules.478 Ironically, Pershing Square Tontine, the SPAC 
designed to reform the industry with its investor-friendly terms, was the 
initial target of the lawsuits seeking reform and ultimately failed to complete 
a deal because of the current state of the SPAC market.479 The evolution of 
the market’s perception of Pershing Square Tontine, extreme optimism 
followed by severe apathy, has mirrored the perception of the overall SPAC 
market.480 Target companies that went public through de-SPAC transactions 
from January 2019 to June 2020 underperformed the Nasdaq by sixty-four 
percentage points, an increasing amount of SPAC mergers were canceled 
throughout 2021, and companies began “walking away from their own 
SPAC deals, having watched one too many go sour.”481 Imminent regulation, 
the threat of litigation, and declining investor sentiment provide an uncertain 
future for SPACs.  
 
 475. Press Release, Pershing Square Tontine Holdings, Ltd. Releases Excerpt from Pershing Square 
Holdings, Ltd. Report (Aug. 24, 2021), https://pstontine.com/wp-content/uploads/2021/08/PSTH-Press-
Release-8.24.2021.pdf [https://perma.cc/8NB4-NPB2] (“On Friday last week, PSTH’s share price 
declined to slightly below NAV. . . .”); Live Hard Investing, supra note 457. 
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SEC, INSTITUTIONAL INV. (Dec. 13, 2021), http://www.institutionalinvestor.com/article/b1vw1rx6spnrtr/ 
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https://pstontine.com/wp-content/uploads/2022/07/PSTH-Letter-to-Shareholders-7.11.22.pdf [https:// 
perma.cc/4R76-DAW5]. 
 477. See Steinberg, supra, note 48; Haddad, supra, note 48. 
 478. Press Release, supra note 475. 
 479. Marvin, supra note 49 (“Even more ironic is the fact that Pershing Square Tontine is the deal 
that initiated a more friendly sponsor structure as compared to the current market standard for sponsor 
compensation.”). 
 480. Farrell et al., supra note 285 (noting that the SPARC structure was a “concession” to “an 
increasingly challenging SPAC market”). See generally UNCERTAINTY CLOUDS FUTURE FOR SPACS, 
supra note 5, at 2. 
 481. Things Have Gone from Bad to Worse for SPACs to Round Out the Year, supra note 11. 
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5. Difficult Lessons to Take Away from Pershing Square Tontine 
As we navigate the uncertainty surrounding the SPAC market, we must 

ask why SPACs continue to exist. Recent SPACs have appeared to be a great 
deal for sponsors, some target companies, and SPAC IPO investors who 
redeem their shares.482 However, shareholders who hold their shares post-
merger end up paying the cost.483 SPAC sponsors must consider addressing 
the inefficiencies prevalent in SPACs or risk the threat of excessive 
regulation.484 Barring excessive regulation in the industry, SPACs have the 
potential to provide capital to specific niches of “companies in need of a 
growth catalyst . . . .”485 Additionally, SPACs could continue to provide an 
investment opportunity to potential investors. But if the goal of a SPAC is to 
bring a private company public that will increase shareholder value with the 
capital raised in the SPAC IPO, we must reevaluate common SPAC terms in 
an effort to mitigate the SPAC’s agency problem. 

The easy choice is to disregard what Pershing Square Tontine initially 
set out to do with its novel terms. However, the difficult, and more prudent 
choice is to consider incorporating some of its initial terms into future SPACs 
for two reasons. First, the market placed a substantial premium on these 
terms until Pershing Square Tontine proposed a “ridiculously complex” 
transaction with no resemblance to a de-SPAC transaction.486 Therefore, 
incorporating these terms in a SPAC that pursues a merger could be 
successful. Secondly, SPAC experts have continued to praise Pershing 
Square Tontine’s original terms.487 These experts were left wondering what 
the result would have had been had the SPAC pursued a typical de-SPAC 
transaction. Nonetheless, Pershing Square Tontine’s terms have not become 
the standard in the SPAC world.488 But in the face of excessive regulation, 
litigation risk, and declining investor sentiment, they need to be considered. 

CONCLUSION 

SPACs reemerged in 2020 and 2021, providing companies with an 
alternative route to access capital in a volatile economic environment. This 
unique investment vehicle drew the attention of investors, sponsors, and the 
SEC alike. The regulations and applicable exchange rules in place in 2020 
 
 482. Klausner et al., supra note 12, at 265–66, 270; Ramkumar, supra note 63 (noting how investors 
able to obtain warrants, typically hedge funds, are able to secure steady returns); Brown, supra note 165. 
 483. Klausner et al., supra note 12, at 263. 
 484. See Marvin, supra note 49; supra notes 359–62 and accompanying text. 
 485. UNCERTAINTY CLOUDS FUTURE FOR SPACS, supra note 5, at 2. 
 486. Walker, supra note 456. 
 487. Marvin, supra note 472; see Walker, supra note 456. 
 488. Klausner et al., supra note 12, at 278 n.98; Anthony & Slutzky, supra note 4. 
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to 2021 provided investors with sufficient disclosure at the time of the SPAC 
IPO. Going forward, the SEC should and is focusing on obtaining accurate 
disclosure at the time of the merger. While redemption rights largely protect 
SPAC IPO investors against the partial misalignment of incentives created 
by the promote, warrants can incentivize some SPAC IPO investors to 
exercise their redemption rights in self-serving ways at odds with the 
SPAC’s goal of completing a successful de-SPAC transaction. The current 
SPAC form could better align sponsor and SPAC IPO investor interests if 
the SPAC’s compensation structure better-tied sponsor compensation to 
investor compensation. The concerns to the SPAC’s long-term viability 
created by strong redemption rights and warrants could be mitigated if there 
was an incentive for SPAC IPO investors not to redeem their shares outside 
of the protective purpose redemption rights provide. Pershing Square 
Tontine made a bold attempt to achieve those goals and future SPACs should 
consider adopting some of its original terms.  
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