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COLORBLIND CONSTITUTIONAL 
TORTS 
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ABSTRACT 

Much of the recent conversation regarding law and police 
accountability has focused on eliminating or limiting qualified immunity as 
a defense for officers facing § 1983 lawsuits for using excessive force. 
Developed during Reconstruction as a way to protect formerly enslaved 
persons from new forms of racial terror, 42 U.S.C. § 1983 allows private 
individuals to bring suit against police officers when their use of force goes 
beyond what the Constitution permits. Qualified immunity provides a way 
for law enforcement to evade civil suits if officers can show that they did not 
infringe any constitutional right or they did not violate a clearly established 
law—concepts that are highly deferential to police. Implicit in the 
contemporary emphasis on reforming qualified immunity is the idea that but 
for this concept, § 1983 litigation could effectively fulfill its longstanding 
goal of holding police officers accountable through civil liability when they 
beat, maim, or kill without legal justification.  

Qualified immunity certainly raises important issues, and reform in this 
area of law is needed. But deeper problems plague § 1983 claims. In this 
Article, we examine a key structural deficiency tied to legal doctrine that has 
largely escaped critique: how the Supreme Court’s 1989 decision in Graham 
v. Connor radically transformed § 1983 causes of action. Prior to the 
Graham decision, federal courts used diverse mechanisms, notably 
Fourteenth Amendment substantive due process, to determine “what counts” 
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as an appropriate use of force. The Graham decision changed this area of 
law by holding that all claims of police excessive force must be judged 
against a Fourth Amendment reasonableness standard. This transformation 
has led to much discussion about what Graham means for understanding 
which police practices concerning the use of force are constitutionally 
permissible. However, there has been little conversation about what Graham 
has specifically meant for federal courts’ conception of civil enforcement 
mechanisms such as § 1983 that are designed to provide monetary relief 
when these constitutional rights are violated.  

In this Article, we engage in the first empirical assessment of Graham’s 
impact on federal courts’ understanding and application of this statute. We 
find that the Graham decision was not only constitutionally transformative 
in terms of how federal courts understand the legal standard for “what 
counts” as excessive force, but also correlates with changes in how federal 
courts think about the overall scope, purpose, and nature of § 1983. Our 
data analysis of two hundred federal court decisions shows that the Graham 
decision effectively divorced § 1983 from its anti-subordinative race 
conscious history and intent, recasting it in individualist terms. This has led 
to a regime of what we call colorblind constitutional torts in that the Graham 
decision doctrinally filtered § 1983 use of force claims down a structural 
path of minimal police accountability by diminishing the central roles of race 
and racism when federal courts review § 1983 cases. These findings and 
theoretical framing suggest that the contemporary emphasis on qualified 
immunity in police reform conversations misunderstand and significantly 
underestimate the doctrinal and structural depth of the police accountability 
problem. This Article provides a novel and useful explanation for how and 
why police use of force persists and offers a roadmap for change and greater 
police accountability. 
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INTRODUCTION 

It is not uncommon for diabetics suffering from hypoglycemia (low 
blood sugar) to have their symptoms of disorientation and loss of 
consciousness misunderstood as being under the influence of drugs and 
alcohol, which can lead to mistreatment by the police.1 This is what 
happened to Dethorne Graham one fall afternoon in 1984. Graham and his 
friend were pulled over by a police officer who thought Graham was 
“behaving suspiciously” when he quickly entered and exited a local 
convenience store in search of orange juice to offset his medical condition. 
The officer called for backup and, within a few short minutes, Graham was 
handcuffed face down on the sidewalk. When his friend tried to explain to 
the officers that Graham was a diabetic, one officer replied, “I’ve seen a lot 
of people with sugar diabetes that never acted like this. Ain’t nothing wrong 
with the [motherfucker] but drunk. Lock the [son of a bitch] up.”2 Another 
neighborhood friend familiar with Graham’s condition saw the incident and 
brought orange juice to the scene. Graham begged Officer Matos, saying, 
“Please give me the orange juice.” She responded: “I’m not giving you shit.”3 
Graham was roughed up by the officers and thrown in the back of a squad 
car. Eventually, the officers drove him home, threw him on the ground in 
front of his house, and sped away.  

During the altercation, Graham “sustained a broken foot, cuts on his 
wrists, a bruised forehead, and an injured shoulder . . . [along with 
developing] a loud ringing in his right ear.”4 Graham brought a federal civil 
rights suit under 42 U.S.C. § 1983 against the Charlotte, North Carolina, 
Police Department, alleging that the police violated constitutional rights 
granted to him under the Fourteenth Amendment. Before this case, plaintiffs 
sought remedies for excessive use of force by the police through different 
legal mechanisms, including substantive due process, equal protection, the 
Fourth Amendment, and even § 1983 as a stand-alone source for making 
claims.5 While the district and circuit courts ruled in favor of the officers, the 
 
 1. The American Diabetes Association offers resources on how to engage with police officers. It 
notes that this is a particular concern for people with this medical condition, as “[l]aw enforcement 
officers [can fail] to identify hypoglycemia emergencies, mistaking them for intoxication or 
noncompliance. This can lead to the individual being seriously injured during the arrest, or even passing 
away because the need for medical care was not recognized in time.” Discrimination: Law Enforcement, 
AM. DIABETES ASS’N, https://www.diabetes.org/tools-support/know-your-rights/discrimination/rights-
with-law-enforcement [https://perma.cc/RE3M-BXXR]. 
 2. Graham v. Connor, 490 U.S. 386, 389 (1989). The quoted language was originally censored 
by the Court in its opinion, but it appears uncensored here. 
 3. Direct Examination of DeThorn Graham, Graham v. Connor, No. 87-6571 (W.D.N.C. Oct. 13, 
1988). 
 4. Graham, 490 U.S. at 390. 
 5. See generally Osagie K. Obasogie & Zachary Newman, The Futile Fourth Amendment: 
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United States Supreme Court made a surprising decision. The Court held that 
all claims regarding the constitutionality of police use of force should be 
analyzed under the Fourth Amendment through a standard of “objective 
reasonableness.”6 Graham v. Connor (“Graham”) marks an important, 
though often underappreciated, moment of doctrinal transformation. It 
synthesized previously divergent strands of use-of-force case law and 
established a new constitutional standard for all cases that involve claims of 
police using excessive force in the context of an arrest or investigatory stop.7 
Rather than framing police use of force as a matter concerning equal 
protection or substantive due process, the Graham decision effectively 
forced all conversations concerning excessive force to federal courts’ Fourth 
Amendment jurisprudence.  

Over the past three decades, legal scholars and practitioners have 
debated the impact that Graham has had on limiting issues concerning the 
constitutionality of police use of force to a vague and nebulous standard of 
“objective reasonableness” in light of the broad deference that society and 
the courts give to law enforcement.8 This deference and tendency to see 
almost all police actions as “reasonable” explains, at least in part, how even 
the most egregious police behavior often goes without penalty—a concern 
that is at the heart of the contemporary social movement against police 
violence. But, despite this almost exclusive preoccupation with what 
Graham has meant for constitutional law, there are other meaningful 
doctrinal concerns that deserve exploration. Put differently, what other 
aspects of use-of-force inquiries have been impacted by the shift in 
constitutional standards brought by Graham?  

There are at least two main components to § 1983 litigation concerning 
police use of force: the enforcement action, which is a statutory mechanism, 
and the constitutional standard that is being enforced (Fourth Amendment 
reasonableness, per Graham). The existing scholarship only examines the 
 
Understanding Police Excessive Force Doctrine Through an Empirical Assessment of Graham v. Connor, 
112 NW. U. L. REV. 1465 (2018) (finding empirical support for that federal courts largely did not use the 
Fourth Amendment as a constitutional standard in § 1983 excessive-force cases prior to Graham.). 
 6. Graham, 490 U.S. at 388. 
 7. Graham notes that this Fourth Amendment analysis applies when the police intentionally 
engage in an arrest, investigatory stop, or seizure of a citizen. Instances after Graham where the police 
cause physical harm without this intent (such as with innocent passersby) may still be analyzed through 
other constitutional mechanisms. See County of Sacramento v. Lewis, 523 U.S. 833, 854 (1997). This 
Article only discusses excessive force that occurs in the context of an arrest or investigatory stop.  
 8. For a discussion of how deference to law enforcement shapes the federal courts’ understanding 
of the constitutional boundaries of excessive force, see Osagie K. Obasogie & Zachary Newman, The 
Endogenous Fourth Amendment: An Empirical Assessment of How Police Understandings of Excessive 
Force Become Constitutional Law, 104 CORNELL L. REV. 1281, 1322 (2019). For a broader assessment 
of the history of judicial deference to police, see Anna Lvovsky, The Judicial Presumption of Police 
Expertise, 130 HARV. L. REV. 1995, 2052 (2017). 
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influence of Graham in regard to how it changed federal courts’ 
understanding of the constitutional standard for “what counts” as excessive 
force. But what has Graham meant for how federal courts understand the 
scope, context, and meaning of civil rights—particularly statutory 
enforcement mechanisms such as § 1983?  

In this Article, we engage in the first empirical assessment that 
examines Graham’s impact on how federal courts understand the nature and 
purpose of § 1983. This issue concerning Graham’s impact on § 1983 
litigation beyond shaping the constitutional standard for excessive force is 
important for several reasons. The statute emerged during Reconstruction 
pursuant to Congress’s Fourteenth Amendment section 5 powers to provide 
civil remedies such as money damages to claimants when state officials 
violate constitutional rights while working in their official capacities.9 Thus, 
understanding Graham’s impact should not be limited to discursive and 
doctrinal meditations on reasonableness, which is where the bulk of the 
discussion on this decision lies. It is also important to explore Graham’s 
impact on a civil rights statute designed to enforce constitutional rights in 
terms of how, if at all, the decision affected the way that federal courts read 
and interpret the history, meaning, and application of § 1983—legislation 
meant to give claims concerning police excessive force purpose and effect. 
Clearly, § 1983 as an enforcement mechanism has a close relationship with 
Fourth Amendment standards on reasonableness in the police use of force 
context. This Article is an attempt to go beyond existing scholarship on how 
the Graham decision reshaped the constitutional standard to also understand 
how it may have impacted the way that federal courts conceptualize the reach 
and intent of the civil statute meant to enforce these rights.  
 
 9. U.S. CONST. amend. XIV, § 5 (“The Congress shall have power to enforce, by appropriate 
legislation, the provisions of this article.”). As background,  

On April 20, 1871, the Forty-Second Congress enacted the third Civil Rights Act known as the 
Ku Klux Klan Act. The primary purpose of the Act was to enforce the provisions of the 
Fourteenth Amendment. Section 1 of the Act added civil remedies to the criminal sanctions 
contained in the Civil Rights Act of 1866 for the deprivation of rights by an officer "under color 
of law." Thus, Section 1 of the Ku Klux Klan Act was the precursor of the present day 42 U.S.C. 
§ 1983. . . . On June 22, 1874, the statute became § 1979 of Title 24 of the Revised Statutes of 
the United States, and upon adoption of the United States Code on June 30, 1926, the statute 
became § 43 of Title 8 of the United States Code. In 1952 the statute was transferred to § 1983 
of Title 42 of the United States Code, where it remains today.  

Richard H.W. Maloy, “Under Color of”—What Does It Mean?, 56 MERCER L. REV. 565, 574 (2005) 
(citations omitted). Charles Abernathy notes that  

we have long recognized that the resurrection of § 1983 converted the fourteenth amendment 
from a shield into a sword by providing a civil action for vindication of constitutional rights 
and, to the extent that damages have gradually become the authorized remedy for § 1983 
violations, we have easily come to think of such actions as constitutional torts—civil damage 
remedies for violations of constitutionally defined rights. 

Charles Abernathy, Section 1983 and Constitutional Torts, 77 GEO. L.J. 1441, 1441 (1989) (citations 
omitted).  
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This research is critically important in light of contemporary social 
movements and proposed legal reforms responding to growing public 
awareness of police brutality in marginalized communities. Following the 
killing of George Floyd in Minneapolis and subsequent global protests 
against anti-Black violence, the conversation on how law can compel greater 
accountability with regards to police use of force has focused heavily on 
qualified immunity. Qualified immunity is a judicially created concept that 
emerged in the 1960s to allow government officials facing constitutional tort 
actions to avoid civil suits and the possibility of paying money damages 
when they can show that they did not violate any constitutional right or that 
the law they were accused of breaking was not clearly established. Qualified 
immunity morphed over subsequent decades to largely become a mechanism 
to shield police officers from enduring § 1983 lawsuits in virtually all but the 
most egregious instances of force.10 Federal courts’ deferential posture 
towards police facing constitutional tort actions has turned qualified 
immunity into an exculpatory tool for law enforcement who use excessive 
force. As such, the post-Floyd emphasis on eliminating qualified immunity 
or restricting its use has become a popular public rallying point. For example, 
at the federal level, Representatives Justin Amash and Ayanna Pressley 
introduced the Ending Qualified Immunity Act in the House of 
Representatives in June 2020,11 which was followed shortly by a similar bill 
in the Senate proposed by Senators Edward Markey, Elizabeth Warren, and 
Bernie Sanders.12 Other efforts have been pursued to address the use of 
qualified immunity in state-level legislation. Since George Floyd’s murder 
in May 2020, “at least 25 states have taken up the issue and considered some 
form of qualified immunity reform, including Colorado, New Mexico, 
Connecticut and Massachusetts, which have passed legislation to end or 
restrict the defense.”13 The idea behind these and other efforts at ending 
qualified immunity is that making police officers open to civil lawsuits for 
using excessive force will increase accountability and prevent officers from 
engaging in violence that violates constitutional rights. 

Without question, qualified immunity presents unjust and unjustifiable 
barriers to holding police accountable. But there are deeper structural 
limitations placed on this type of litigation—namely, Graham’s reframing 
and reorientation of the entire constitutional tort endeavor. The impact of 
 
 10. See generally Osagie K. Obasogie & Anna Zaret, Plainly Incompetent: How Qualified 
Immunity Became an Exculpatory Doctrine of Police Excessive Force, 170 U. PA. L. REV. 407 (2022).  
 11. H.R. 7085, 116th Cong. (2020). 
 12. S. 492, 117th Cong. (2021).  
 13. Emma Tucker, States Tackling ‘Qualified Immunity’ for Police as Congress Squabbles over 
the Issue, CNN (Apr. 23, 2021), https://www.cnn.com/2021/04/23/politics/qualified-immunity-police-
reform/index.html [https://perma.cc/G8HF-WD6H]. 
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Graham deserves as much or even greater attention to the extent that the 
reframing of police use of force through Fourth Amendment logics has 
dislodged constitutional tort litigation from its foundational purpose: 
protecting the Black community from state violence. Yet, conversations 
regarding the Graham decision, its transformative impact on policing, and 
its role in undermining police accountability are largely absent from legal 
and public discussions regarding police reform. This Article uses empirical 
evidence to draw attention to this problem and argues for a different focus in 
efforts to reduce police violence.  

To understand the structural limitations on police accountability beyond 
qualified immunity that were ushered in by the Graham decision, Part I of 
this Article begins with providing a brief history of § 1983 and explores the 
constitutional and statutory evolutions that constitute contemporary use-of-
force jurisprudence. Part I also shows that legal scholars have mostly 
discussed the problem of police accountability for using excessive force in 
terms of qualified immunity. Part II examines the research literature on 
Graham and how existing scholarship is largely silent on how this doctrinal 
evolution came to limit constitutional tort actions. The impact of Graham 
has been discussed in legal scholarship with very little, if any, attention to 
what the decision to exclusively assess the constitutionality of police use of 
force through Fourth Amendment frameworks has meant for federal courts’ 
posture towards civil remedies offered by statute (§ 1983) and sought by 
plaintiffs. Part III describes our empirical study examining shifts in how 
federal courts decided § 1983 cases after Graham. We look at two periods: 
(a) from Monroe v. Pape in 1961 (which marks the beginning of the modern 
era of § 1983 litigation) through the Graham decision in 1989 and then (b) 
just after Graham from 1990 to 2016. Part IV discusses the results from our 
study. We find that there are important changes in how federal courts 
understand and approach § 1983 that correlate with the Graham decision. In 
particular, (1) references to § 1983’s descriptive titles—Ku Klux Klan Act, 
Enforcement Act, etc.—that reflect the racial history tied to this civil rights 
statute declined substantially after Graham; (2) consistent with Graham’s 
holding, judicial recognition of § 1983’s tight doctrinal relationship to the 
Fourteenth Amendment as a more race-conscious constitutional standard for 
excessive force claims largely ended, diminishing the potential of § 1983 
civil remedies by linking them to Fourth Amendment standards of 
“reasonableness” that largely defer to the police; and (3) mentions of the race 
of plaintiffs and officers meaningfully decreased after the Graham decision. 
In Part V, we draw upon these empirical findings to develop a theory of 
colorblind constitutional torts that can at least partially explain these results 
as well as the persistence of police violence despite the availability of legal 
mechanisms designed to prevent and remedy such abuses. We then briefly 
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conclude with a discussion of how these empirical findings and new 
theoretical framework can help federal courts reimagine constitutional torts 
in a manner that can produce greater police accountability.  

The findings from our research show how the accountability problem 
regarding police use of force is not simply connected to individual “bad 
apples” in law enforcement shielded by misguided common law arguments 
about qualified immunity. More to the point, there are important doctrinal 
barriers that emerged after the Graham decision’s imposition of a Fourth 
Amendment framework that infused constitutional tort actions with 
colorblind sensibilities that undercut the entire historical project of § 1983. 
The empirical evidence, doctrinal reframing, and theoretical argument 
provided by this Article open up important new opportunities for change.  

The data provided by this study raise important questions about 
Graham’s significance beyond matters concerning constitutional law. 
Graham has also had tremendous implications on how federal courts 
interpret and understand federal civil right statutes, particularly § 1983. By 
instilling a discourse of colorblindness into excessive-force litigation, 
Graham disrupts, if not completely undermines the connection between 
§ 1983 and the distinct history of state-sponsored racial terror giving rise to 
it. By bringing colorblindness through the backdoor into judicial 
interpretations of this federal statutory remedy, Graham not only 
fundamentally contradicts the social, political, and historical forces that give 
meaning to § 1983, but it also frustrates § 1983’s ability to address 
contemporary abuses under the color of law, such as excessive force by law 
enforcement.  

I.  DOCTRINAL EVOLUTION OF USE-OF-FORCE INQUIRIES 

Legal conversations regarding police use of force over the past several 
decades have largely involved a mixture of constitutional law, criminal 
procedure, and federal civil rights statutes. This Part begins with a brief 
exploration of the history surrounding these constitutional and statutory 
developments. It then discusses how federal courts’ understanding of the 
legal standard for what constitutes excessive use of force has changed over 
time and concludes with an exploration of how qualified immunity has 
become the dominant framework for understanding law’s failure to hold 
officers accountable when they use excessive force.  

A.  SECTION 1983 AND THE RECONSTRUCTION AMENDMENTS 

It is important to situate the development of § 1983 in the legal, social, 
and cultural upheavals that occurred during the mid-to-late nineteenth 
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century. Following the Civil War, the Reconstruction14 Amendments—the 
Thirteenth, Fourteenth, and Fifteenth—reconfigured the role of the federal 
Constitution. They centralized the federal government’s ability to define 
rights that could not be transgressed by state and local governments and 
developed a process for citizens to use federal courts to demand recourse for 
violations.15 The Thirteenth Amendment (1865) declared that “neither 
slavery nor involuntary servitude shall exist.”16 During Reconstruction, the 
“Radical” Republicans in Congress were able to pass the Fourteenth 
Amendment, which built upon17 the Emancipation Proclamation and the 
Thirteenth Amendment by providing for “equal protection of the laws”18 and 
creating rights that would allow newly freed Blacks to live as equal citizens 
in American society. Lastly, the Fifteenth Amendment gave Blacks the right 
to vote.19  

The Fourteenth Amendment signified a constitutional shift in which—
in theory—intergenerational subordination and white supremacy could be 
reduced if not eliminated over time.20 Hence, the Fourteenth Amendment is 
inseparable from ending slavery via the Thirteenth Amendment not only 
because they both were created during the same era, but also because the 
Fourteenth Amendment was intertwined with putting the Thirteenth 
Amendment into practice to change structural and institutional relations 
between whites and African-Americans.21 
 
 14. See MICHELLE ALEXANDER, THE NEW JIM CROW: MASS INCARCERATION IN THE AGE OF 
COLORBLINDNESS 35 (2010) (“Reconstruction is most typically described as stretching from 1863 when 
the North freed the slaves to 1877, when it abandoned them and withdrew federal troops from the 
South.”). 
 15. U.S. CONST. amends. XIII–XV; see also Jack M. Beermann, The Unhappy History of Civil 
Rights Legislation, Fifty Years Later, 34 CONN. L. REV. 981, 983 (2002) (“The Reconstruction-Era 
Congress produced three constitutional amendments and five civil rights statutes during the period 1865 
through 1875.”); ERIC FONER, THE STORY OF AMERICAN FREEDOM 107 (1998) (“The Reconstruction 
amendments transformed the Constitution from a document primarily concerned with federal-state 
relations and the rights of property to a vehicle through which members of vulnerable minorities could 
stake a claim to substantive freedom and seek protection against misconduct by all levels of 
government.”). 
 16. U.S. CONST. amend. XIII; see EDWARD E. BAPTIST, THE HALF HAS NEVER BEEN TOLD: 
SLAVERY AND THE MAKING OF AMERICAN CAPITALISM 405–06 (2014); see also ORLANDO PATTERSON, 
SLAVERY AND SOCIAL DEATH 13 (1982) (defining slavery as “the permanent, violent domination of 
natally alienated and generally dishonored persons”). 
 17. BAPTIST, supra note 16, at 407–08. 
 18. U.S. CONST. amend. XIV. 
 19. U.S. CONST. amend. XV. 
 20. BAPTIST, supra note 16, at 408 (“[The Fourteenth Amendment] wrote into the Constitution a 
nationwide standard of birthright citizenship that would eventually enable future generations—
descendants of slaves and immigrants alike—to undermine racial and cultural supremacy.”); FONER, 
supra note 15, at 105 (1998) (“[The Fourteenth Amendment] opened the door for future Congresses and 
the federal courts to breathe meaning into the guarantee of legal equality, a process that has occupied the 
courts for much of the twentieth century.”). 
 21. Guyora Binder, The Slavery of Emancipation, 17 CARDOZO L. REV. 2063, 2066 (1996) (“[I]t 
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However, slavery could not be eliminated without legal and social 
reverberations throughout the entire nation. While the system of racial 
subordination was no longer premised upon human bondage, new modalities 
of institutional racism emerged.22 Racism adapted to the social and legal 
changes transpiring during the time to recreate and generate new logics, 
systems, and means of implementation.23 Thus, while the Thirteenth 
Amendment formally abolished slavery and the Fourteenth Amendment 
demanded equal protection of the law for all,24 they did not displace the 
lasting ramifications of institutional racism or how it mutated during the 
Reconstruction era and beyond.25  

After the Civil War, the Joint Committee on Reconstruction wrote in its 
report on the country that the South was “in a state of complete anarchy.”26 
 
is important to remember that the Fourteenth Amendment was first conceived as an instrument for 
enforcing the Thirteenth.”); Beermann, supra note 15, at 984 (“In passing the Fourteenth Amendment, 
Congress had before it a great deal of evidence of private resistance to equal rights for Blacks in the form 
of terror and violence perpetrated by various people and groups, including the Ku Klux Klan and the 
unwillingness or inability of state and local governments to do anything about it.”). 
 22. Binder, supra note 21, at 2067 (“[T]he constitutional abolition of slavery—explicit in the 
Thirteenth Amendment, although implicit in the Fourteenth and Fifteenth—did not simply repudiate a 
geographically and culturally insular custom. Abolition’s challenge to antebellum society could not be so 
neatly confined. . . . In this sense, abolition of the custom of slavery threatened the legitimacy of custom 
itself.”); Bryan Stevenson, A Presumption of Guilt: The Legacy of America’s History of Racial Injustice, 
in POLICING THE BLACK MAN: ARREST, PROSECUTION, AND IMPRISONMENT 7 (Angela J. Davis ed., 
2017) (“The ending of slavery hardly did away with the racist ideology created to defend it.”); Achille 
Mbembe, Necropolitics, 15 PUB. CULTURE 11, 12 (Libby Meintjes trans., 2003) (“What place is given to 
life, death, and the human body (in particular the wounded or slain body)? How are they inscribed in the 
order of power?”). See generally ALEXANDER G. WEHELIYE, HABEAS VISCUS: RACIALIZING 
ASSEMBLAGES, BIOPOLITICS, AND BLACK FEMINIST THEORIES OF THE HUMAN 3 (2014) (construing 
“race, racialization, and racial identities as ongoing sets of political relations that require, through constant 
perpetuation via institutions, discourses, practices, desires, infrastructures, languages, technologies, 
sciences, economies, dreams, and cultural artifacts, the barring of nonwhite subjects from the category of 
the human as it is performed in the modern west.”). 
 23. Binder, supra note 21, at 2101 (“The institution of slavery has generally included mechanisms 
for the manumission of slaves and their passage into a limbo-like status combining freedom with social 
subordination and relative isolation.”); Stevenson, supra note 22, at 8 (“In place of slavery, belief in a 
racial hierarchy took virulent expression in newly defined social norms, including lynching and other 
forms of racial terrorism; segregation and Jim Crow; and unprecedented mass incarceration.”); Loïc 
Wacquant, The New ‘Peculiar Institution’: On the Prison as Surrogate Ghetto, 4 THEORETICAL 
CRIMINOLOGY 377, 379–80 (2000). 
 24. See Binder, supra note 21, at 2064 (“Abolishing the institution of slavery may entail more than 
manumitting slaves for the simple reason that manumission was itself an important feature of that 
institution. Thus, I propose the paradoxical possibility that the institution of slavery could persist without 
any individual being lawfully held as a slave.”). 
 25. SAIDIYA V. HARTMAN, SCENES OF SUBJECTION: TERROR, SLAVERY, AND SELF-MAKING IN 
NINETEENTH-CENTURY AMERICA 6 (1997) (“[E]mancipation appears less the grand event of liberation 
than a point of transition between modes of servitude and racial subjection.”). See generally Anthony P. 
Farley, Perfecting Slavery, 36 LOY, U. CHI. L.J. 221, 243 (2004) (“The empty vessels of law are filled 
with the lived relations that we attempt to disavow.”). 
 26. REPORT OF THE JOINT COMMITTEE ON RECONSTRUCTION, 39th Cong., at vii (1866), https:// 
archive.org/stream/jointreconstruct00congrich#page/n17/mode/2up/search/equal+protection [https:// 
perma.cc/T56-NJF6]. 
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The late 1860s and 1870s were a period of crisis and violence, as the 
postbellum counterattack on reconstructive efforts to give full citizenship to 
formerly enslaved persons led to new forms of racialized oppression.27 After 
slavery, the slave patrols of the antebellum South mutated to fit the 
postbellum time period and generate new modes of subordination in the form 
of militias, the Ku Klux Klan, and eventually (in some areas) what we now 
call “the police.”28 In this way, from the beginning, “American policing was 
designed to police black bodies, particularly black male bodies.”29 Policing 
has had a longstanding relationship with the preservation of racial 
subordination, starting with slave patrols during slavery through the 
unnecessary use of force against Black Americans today.30 Moreover, this 
was also in the context of the production of the “Black Codes”31 enacted in 
 
 27. HARTMAN, supra note 25, at 116 (examining “the shifting and transformed relations of power 
that brought about the resubordination of the emancipated, the control and domination of the free black 
population, and the persistent production of blackness as abject, threatening, servile, dangerous, 
dependent, irrational, and infectious.”); DOUGLAS A. BLACKMON, SLAVERY BY ANOTHER NAME: THE 
RE-ENSLAVEMENT OF BLACK AMERICANS FROM THE CIVIL WAR TO WORLD WAR II 42 (2009) (“White 
southerners initiated an extraordinary campaign of defiance and subversion against the new biracial social 
order imposed on the South and mandated by the Thirteenth Amendment to the U.S. Constitution . . . .”); 
PETER IRONS, A PEOPLE’S HISTORY OF THE SUPREME COURT 191 (3d ed. 2006) (“For blacks across the 
South, 1865 and 1866 were years of terror. Stung by their military defeat, unrepentant Confederates 
responded to Reconstruction and the Thirteenth Amendment with a wave of violence.”). See generally 
Farley, supra note 25, at 231 (“The movement, then, from slavery to segregation to neosegregation, from 
the so-called past to the so-called present, from then to now, is movement from white-over-black to white-
over-black to white-over-black, and that is not movement. That is the motionlessness of death.”). 
 28. Katheryn Russell-Brown, Making Implicit Bias Explicit, in POLICING THE BLACK MAN: 
ARREST, PROSECUTION, AND IMPRISONMENT 140 (Angela J. Davis ed., 2017) (“Following the Civil War, 
slave patrols remained in force, only in a different form. At the beginning of Reconstruction, various 
groups joined what had been the slave patrols and were now the patrols designed to police the movements 
of newly freed slaves. The state militia, the federal military, and the Ku Klux Klan became the new, more 
violent slave patrols.”); SIMONE BROWNE, DARK MATTERS: ON THE SURVEILLANCE OF BLACKNESS 21 
(2015) (“Although the observational component of the power of the sheriff might have been equal to that 
of the citizen in the sousveillance era, in the time of slavery that citizenry (the watchers) was deputized 
through white supremacy to apprehend any fugitive who escaped from bondage (the watched), making 
for a cumulative white gaze that functioned as a totalizing surveillance. . . . The violence of this 
cumulative gaze continues in the postslavery era.”); SALLY E. HADDEN, SLAVE PATROLS: LAW AND 
VIOLENCE IN VIRGINIA AND THE CAROLINAS 3 (2003).  
 29. Russell-Brown, supra note 28, at 13. See generally WALTER BENJAMIN, ILLUMINATIONS 257 
(Hannah Arendt ed., Harry Zohn trans., 1968) (“The current amazement that the things we are 
experiencing are ‘still’ possible in the twentieth century is not philosophical. This amazement is not the 
beginning of knowledge—unless it is the knowledge that the view of history which gives rise to it is 
untenable.”). See also TEJU COLE, Black Body, in KNOWN AND STRANGE THINGS 3, 13 (2016) (“The 
American police continued shooting unarmed black men, or killing them in other ways. The protests that 
followed, in black communities, were countered with violence by a police force that is becoming 
indistinguishable from an invading army. People began to see a connection between the various events: 
the shootings, the fatal choke hold, the stories of who was not given life-saving medication. And black 
communities were flooded with outrage and grief.”). 
 30. Russell-Brown, supra note 28, at 139.  
 31. HARTMAN, supra note 25, at 146; Myriam E. Gilles, Breaking the Code of Silence: 
Rediscovering “Custom” in Section 1983 Municipal Liability, 80 B.U. L. REV. 17, 51–52 (2000) (“A 
primary example of southern intransigence during the postbellum period was the adoption of ‘Black 
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the mid-1860s, wherein states intent on preserving white supremacy were 
able to mobilize the criminal justice system to impose policies that serve as 
the foundation for the contemporary carceral state.32 As W.E.B. Du Bois 
wrote, the Black Codes were a “plain and indisputable attempt on the part of 
the Southern states to make Negroes slaves in everything but name.”33 This 
system was created as the basis for a new means to ensure labor via 
criminalization.34 From convict leasing to “vagrancy” and “loitering” 
offenses,35 states were able to manipulate the language of the Thirteenth 
Amendment (for example, prohibiting bondage “except as punishment for 
crime”) to create a new system through which Black Americans could be 
detained for violating new criminal laws and then subject to perform forced 
labor.36  

Consequently, in the late 1860s and 1870s, white supremacy was 
enforced through mob violence, rioting, and murder—often enabled by 
complicit local authorities.37 White mobs and white police officers alike 
 
Codes’ and other legislation, which in large measure re-enslaved the freedmen and threatened to 
undermine the tenets of the Thirteenth Amendment.”). 
 32. KRISTIAN WILLIAMS, OUR ENEMIES IN BLUE: POLICE AND POWER IN AMERICA 80 (2007) (“As 
renegade states were reincorporated into the Union and the federal commitment to Reconstruction waned, 
Black people were returned to something very much like their previous status. When Democrats attained 
control of state legislatures and local governments, they passed a series of ‘Black Codes’ designed to 
regulate the former slaves and restore a system of White supremacy . . . .”); HARTMAN, supra note 25, at 
119 (“Although emancipation resulted in a decisive shift in the relation of race and status, black 
subordination continued under the aegis of contract. In this regard, the efforts of Southern states to codify 
blackness in constitutions written in the wake of abolition and install new measures in the law that would 
secure the subordination of freed black people demonstrate the prevailing disparities of emancipation.”); 
Stevenson, supra note 22, at 11. 
 33. W.E.B. DU BOIS, BLACK RECONSTRUCTION IN AMERICA: AN ESSAY TOWARD A HISTORY OF 
THE PART WHICH BLACK FOLK PLAYED IN THE ATTEMPT TO RECONSTRUCT DEMOCRACY IN AMERICA, 
1860–1880, at 167 (1935). 
 34. BLACKMON, supra note 27, at 53 (2008) (“Beginning in the late 1860s, and accelerating after 
the return of white political control in 1877, every southern state enacted an array of interlocking laws 
essentially intended to criminalize black life.”); HARTMAN, supra note 25, at 206 (“Bound by the fetters 
of sentiment, held captive by the vestiges of the past, and cast into a legal condition of subjection—these 
features limn the circumstances of an anomalous, misbegotten, and burdened subject no longer enslaved, 
but not yet free.”). 
 35. HARTMAN, supra note 25, at 145 (“Vagrancy statutes provided a means of enforcing the 
contract system, for basically these laws subjected the unpropertied classes to arrest if they were without 
a labor contract. With the exception of Tennessee and Arkansas, all of the former Confederate states 
passed vagrancy laws in 1865 and 1866.”). 
 36. BAPTIST, supra note 16, at 407 (“[W]hites in southern legislatures were trying to keep the status 
of African Americans as close to slavery as possible, passing vagrancy laws to limit mobility, proposing 
apprenticeship laws binding black youths as unfree laborers in white families, and making troubling 
threats about bringing back the whip as cotton-picking rates declined.”); BLACKMON, supra note 27, at 
53 (“Forcing convicts to work as part of punishment for an ostensible crime was clearly legal too; the 
Thirteenth Amendment to the Constitution, adopted in 1865 to formally abolish slavery, specifically 
permitted involuntary servitude as a punishment for ‘duly convicted’ criminals.”); Stevenson, supra note 
22, at 11. 
 37. BAPTIST, supra note 16, at 407 (“[Lincoln] was succeeded by his vice president, Andrew 
Johnson, who was unfortunately an alcoholic racist bent on undermining emancipation. Johnson spent 
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deployed terroristic violence against the Black community, such as in 1866 
in Tennessee when white police officers fired into a crowd of African-
Americans while a white mob destroyed black neighborhoods, killing forty-
six African-Americans and destroying ninety-one houses and four 
churches.38 In sum, this is the moment and context giving rise to the Civil 
Rights Act of 1871 (also known as the Ku Klux Klan Act), later codified at 
42 U.S.C. § 1983 as part of a set of statutory remedies intended to protect 
Black Americans in the South from racist attacks by the Klan and others 
invested in maintaining racial hierarchies.39  

While the law specifically referenced the Ku Klux Klan as a principal 
target, it was not solely directed at them,40 but also at those “representing a 
State in some capacity [who] were unable or unwilling to enforce a state 
law.”41 Just as the Reconstruction amendments constituted a reconfiguration 
of the relationship between states and the federal government, so too did 
§ 1983. It further altered this relationship by creating a specific legal 
 
the summer signaling to southern whites that they could build a new white supremacy that looked much 
like the one African Americans had fought to end. In the fall of 1865, southern white voters made it clear 
that they did not plan to come to terms with freedom.”); W.E.B. DU BOIS, supra note 33, at 674 (“A 
lawlessness which, in 1865–1868, was still spasmodic and episodic, now became organized, and its real 
underlying industrial causes obscured by political excuses and race hatred. Using a technique of mass and 
midnight murder, the South began widely organized aggression upon the Negroes.”). 
 38. Kate Williams, Disasters in Tennessee, TENN. STATE LIBR. & ARCHIVE, https://sharetngov. 
tnsosfiles.com/tsla/exhibits/disasters/riots.htm [https://perma.cc/BDC5-MTFU]; see also Stevenson, 
supra note 22 at 10; DU BOIS, supra note 33, at 602 (“Armed guerrilla warfare killed thousands of 
Negroes; political riots were staged; their causes or occasions were always obscure, their results always 
certain: ten to one hundred times as many Negroes were killed as whites.”). 
 39. James J. Park, The Constitutional Tort Action as Individual Remedy, 38 HARV. C.R.-C.L. L. 
REV. 393, 410 (2003) (“Of the statutes passed after the Civil War, the most relevant for the constitutional 
tort action was section 1 of the Civil Rights Act of 1871, also known as the Ku Klux Klan Act, which has 
been codified at 42 U.S.C. § 1983 and is now commonly known as § 1983.”); see, e.g., Monroe v. Pape, 
365 U.S. 167, 172–73 (1961) (“The Ku Klux Act grew out of a message sent to Congress by President 
Grant on March 23, 1871, reading: ‘A condition of affairs now exists in some States of the Union 
rendering life and property insecure and the carrying of the mails and the collection of the revenue 
dangerous. . . . Therefore, I urgently recommend such legislation as in the judgment of Congress shall 
effectually secure life, liberty, and property, and the enforcement of law in all parts of the United 
States.’ ”); Lawrence Rosenthal, Policing and Equal Protection, 21 YALE L. & POL’Y REV. 53, 70 (2003) 
(“The primary congressional response to continued lawlessness in the postwar South was the Ku Klux 
Klan Act of 1871, which afforded civil and criminal remedies against both governmental and private 
action that deprived individuals of civil rights.”); Harry A. Blackmun, Section 1983 and Federal 
Protection of Individual Rights—Will the Statute Remain Alive or Fade Away?, 60 N.Y.U. L. REV. 1, 5 
(1985). 
 40. While not only directed at Klan violence, the Klan was obviously the major subject. See IRONS, 
supra note 27, at 197 (“It is difficult in retrospect to measure the full extent of Klan violence during 
Reconstruction, or its impact on the black population. Founded in 1866 as a social club in Memphis, by 
1870 the Klan had spread across the South and imposed a reign of terror on blacks and their white 
supporters.”).  
 41. Monroe, 365 U.S. at 175–76 (emphasis omitted); ALEXANDER, supra note 14, at  29 
(“Ultimately, the black codes were overturned, and a slew of federal civil rights legislation protecting the 
newly freed slaves was passed during the relatively brief but extraordinary period of black advancement 
known as the Reconstruction Era.”). 
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mechanism for Black Americans in Southern states to address white 
terrorism and vindicate constitutional rights by creating a private cause of 
action allowing individual plaintiffs to sue state and local officials in federal 
court who unlawfully deprive them of legal rights.42 For instance, W.E.B. 
Du Bois writes:  

President Grant was appealed to in March, 1871, for military aid to 
suppress violence in South Carolina. He recommended legislation, and as 
a result, the Ku Klux Klan enforcement law of April 20, 1871, was passed. 
It strengthened the act of 1870 and was designed to destroy conspiracies 
against the Fourteenth or Fifteenth Amendments.43  

The Act was due to “persistent violations of the rights of citizens of the 
United States.”44 Hence, § 1983 arose specifically during a time of white 
rebellion against federal laws—aided by State officials—and attempted to 
thwart systems of formal subordination.45  

B.  SECTION 1983 AND SECTION 5 OF THE FOURTEENTH AMENDMENT 

 Section 1983 has deep connections to the Fourteenth Amendment. 
During a time of rampant overt racism,46 the Fourteenth Amendment, its 
Section 5 enforcement powers, and § 1983 were intended to be interlocking 
legal mechanisms47 to facilitate the aggressive enforcement of then-new anti-
 
 42. Park, supra note 39, at 410–11 (“[Section 1983] drastically rethought the relationship between 
federal and state governments with respect to the enforcement of rights.”); Avidan Y. Cover, 
Reconstructing the Right Against Excessive Force, 68 FLA. L. REV. 1773, 1778 (2016) (“The 
Reconstruction-era Congress passed the Civil Rights Act of 1871 in response to Southern mob violence 
and lynchings of African-Americans after the Civil War. The Act included a civil cause of action—now 
§ 1983—for those whose Fourteenth Amendment rights to due process were violated by state and local 
officers who explicitly or tacitly supported Ku Klux Klan terror and attacks.”); Gilles, supra note 31, at 
54 (“The aptly-named Enforcement Acts—of which § 1983 is one—were a series of statutes intended to 
give bite to violations of the rights guaranteed by the Thirteenth, Fourteenth, and Fifteenth 
amendments.”); see, e.g., Monroe, 365 U.S. at 171 (“Its purpose is plain from the title of the legislation, 
‘An Act to enforce the Provisions of the Fourteenth Amendment to the Constitution . . . .’ ”).  
 43. DU BOIS, supra note 33, at 683. 
 44. Id. 
 45. Stevenson, supra note 22, at 9–10 (“[F]ollowing the war, whites in the South reacted violently 
to the notion that they would now have to treat their erstwhile property as equals and pay for their labor.”); 
see, e.g., Monroe, 365 U.S. at 174 (“This Act of April 20, 1871, sometimes called ‘the third “force bill,” ’ 
was passed by a Congress that had the Klan ‘particularly in mind.’ The debates are replete with references 
to the lawless conditions existing in the South in 1871. There was available to the Congress during these 
debates a report, nearly 600 pages in length, dealing with the activities of the Klan and the inability of the 
state governments to cope with it.”). 
 46. See IRONS, supra note 27, at 197 (“Congress utilized the powers granted by the Reconstruction 
amendments with three Enforcement Acts, passed in 1870 and 1871. The first, known as the Ku Klux 
Klan Act, was aimed at the hooded marauders who terrorized blacks across the South.”). 
 47. Matt Pawa, When the Supreme Court Restricts Constitutional Rights, Can Congress Save Us? 
An Examination of Section 5 of the Fourteenth Amendment, 141 U. PA. L. REV. 1029, 1055 (1993) 
(“Despite general congressional deference to Supreme Court determinations of constitutionality, the 
Court has recognized that Congress has the power to give constitutional rights greater scope than the 
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racist equality norms. Section 1983 was enacted via the Fourteenth 
Amendment’s Section 5 enforcement powers, indicating its connection to the 
amendment’s goal of racial equality as well as the fact that Congress 
purposely developed a federal remedy and civil right of action to 
aggressively enforce the spirit and purpose of the Reconstruction 
amendments.48  

This provision of the Fourteenth Amendment effectively gives 
Congress the ability to proactively remedy problems associated with 
Fourteenth Amendment issues (for example, equal protection, substantive 
due process, etc.) without having to “wait” for individual litigants to bring a 
case for the judiciary to enforce rights.49 Because § 1983 arose through this 
mechanism, it demonstrates that Congress was attentive to the importance of 
enforcement that went beyond the interpretive roles of the federal judiciary 
under the Fourteenth Amendment and acknowledges that a separate 
enforcement strategy was necessary to fight racism against African-
Americans50 and uphold Reconstruction-era protections.51 The fact that 
§ 1983 was enacted through Section 5 shows both (a) that Congress 
understood the distinctively group-based harm that this Act intended to 
 
Court gives those rights absent congressional action. Matters concerning the Thirteenth, Fourteenth, and 
Fifteenth Amendments fall into this category. These provisions, known as the ‘Civil War Amendments,’ 
were added to the Constitution during Reconstruction and were expressly designed to enhance the power 
of the federal government while restricting the power of the states.”). 
 48. See, e.g., Monroe, 365 U.S. at 171 (“Section 1979 came onto the books as [section] 1 of the 
Ku Klux Act of April 20, 1871. It was one of the means whereby Congress exercised the power vested in 
it by [section] 5 of the Fourteenth Amendment to enforce the provisions of that Amendment.” (citation 
omitted)); 16B AM. JUR. 2D Constitutional Law § 822 (2022) (“Congress’s enforcement power under 
the 14th Amendment is broad and includes the authority both to remedy and to deter violation of rights 
guaranteed by the 14th Amendment by prohibiting a somewhat broader swath of conduct, including that 
which is not itself forbidden by the amendment’s text.”); ALEXANDER, supra note 14, at  29. 
 49. Monroe, 365 U.S. at 171–72 (“Congress has the power to enforce provisions of the Fourteenth 
Amendment against those who carry a badge of authority of a State and represent it in some capacity, 
whether they act in accordance with their authority or misuse it.”); Ruth Colker, The Section Five 
Quagmire, 47 UCLA L. REV. 653, 662 (2000) (“Unlike section one, section five is not primarily a 
provision limiting action by a governmental entity. Whereas section one begins with the language ‘No 
State shall,’ section five begins with the language ‘The Congress shall have power.’ While section one 
limits the powers of state governments, section five grants powers to Congress.”). 
 50. ALEXANDER, supra note 14, at 30 (“[Southern conservatives’] campaign to ‘redeem’ the South 
was reinforced by a resurgent Ku Klux Klan, which fought a terrorist campaign against Reconstruction 
governments and local leaders, complete with bombings, lynchings, and mob violence.”). 
 51. Later in the nineteenth century, the Court undermined Section 5 of the Fourteenth 
Amendment—like it did with other Reconstruction amendments and statutes—but in the mid-twentieth 
century, it would re-expand it. This includes the trajectory from the Civil Rights Cases (striking down 
Civil Rights Act of 1875 and holding that Section 5 did not allow Congress to target private 
discrimination) and Katzenbach v. Morgan, 384 U.S. 641, 657–58 (1966) (diverging from the Civil Rights 
Cases, holding that Congress can prohibit conduct that the Court might find to be constitutional). The 
Civil Rights Cases, 109 U.S. 3, 25 (1883); see HARTMAN, supra note 25 at 165; Beermann, supra note 
15, at 987; Louise Weinberg, The Monroe Mystery Solved: Beyond the “Unhappy History” Theory of 
Civil Rights Litigation, 1991 BYU L. REV. 737, 739 (1991); Daniel J. Leffell, Congressional Power to 
Enforce Due Process Rights, 80 COLUM. L. REV. 1265, 1265 (1980); IRONS, supra note 27, at 197. 
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ameliorate and (b) that this Act was connected to equality norms embedded 
throughout the Fourteenth Amendment. 

Moreover, the Section 5 enforcement power arose during a period of 
judicial failure in terms of the Supreme Court’s inaction regarding slavery 
throughout the nineteenth century, including the infamous Dred Scott v. 
Sandford case,52 in which the Supreme Court held that a freed Black 
American was not a “citizen.”53 Because the Court had previously given its 
imprimatur to slavery54 in addition to the Dred Scott decision, Congress 
made itself the primary federal entity for dealing with the fallout from the 
Civil War and creating laws designed to protect formerly enslaved people 
during a period of escalated tension and violence.55 At the very least, federal 
courts had been complicit in permitting slavery and, at worst, they played the 
historical role of upholding it and giving it judicial sanction.56 Thus, in the 
context of unsympathetic federal courts in both pre- and post-bellum 
moments, Congress needed Section 5 in order to give itself purview over 
enforcement of the Reconstruction amendments57—such as in the form of 
§ 1983.  

Finally, despite the Reconstruction amendments and civil rights 
legislation such as § 1983, the postbellum emancipatory framework was 
subject to retaliation and diminishment throughout the rest of that century 
and into the twentieth.58 New forms of racial subordination would be 
endorsed as lawful by the Supreme Court. After Reconstruction and the 
Black Codes, racial subordination would be re-inscribed via “Jim Crow” 
laws, exemplified by the upholding of racial apartheid via “separate but 
equal” in Plessy v. Ferguson in the late nineteenth century.59 With Plessy, 
 
 52. Dred Scott v. Sandford, 60 U.S. (19 How.) 393, 454 (1857) (enslaved party), superseded by 
constitutional amendment, U.S. CONST. amend. XIV. 
 53. Colker, supra note 49, at 663–64 (“The framers of the Fourteenth Amendment were wary of 
the judiciary, because they were keenly aware of the judiciary’s failure to respond to the problem of 
slavery by refusing to protect the interests of slaves prior to the Civil War.”).  
 54. See, e.g., Prigg v. Pennsylvania, 41 U.S. 539, 624–26 (1842) (striking down a state law as 
unconstitutional that mandated that slaveholders could not capture “fugitive” slaves).  
 55. Colker, supra note 49, at 663–64. 
 56. ERWIN CHEMERINSKY, THE CASE AGAINST THE SUPREME COURT 27 (2014) (“It is unrealistic 
to think that the Court could have eliminated slavery all at once, but it could have, in a series of decisions, 
including Dred Scott, slowly chipped away at the repugnant institution.”).  
 57. Colker, supra note 49, at 664 (“Although commentators disagree about the proper scope of the 
state action requirement, no one disputes that the framers and ratifiers intended Congress to have broader 
authority under section five than merely to enforce what the Supreme Court had already decided was 
unconstitutional under section one.”). 
 58. See HARTMAN, supra note 25, at 9 (“Plessy exemplifies the corporeal anxieties of the liberal 
order and illuminates the double bind of equality and exclusion that distinguishes modern state racism 
from its antebellum predecessor rather than simply providing an instance of the dismantling of the civil 
rights agenda legislatively enacted in the years 1865–1875.”). 
 59. Wacquant, supra note 23, at 380 (“After a protracted interegnum [sic] lasting into the 1890s, 
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we see both the explicit, overt racism of the post-Reconstruction era in the 
majority opinion upholding a Louisiana law mandating segregated train cars. 
But we also see a precursor to the structural colorblindness of the twentieth 
and twenty-first centuries in Justice Harlan’s dissent,60 in which he offers the 
first judicial articulation that “[o]ur Constitution is colorblind.”61 Hence, the 
Court would continue to play a role in undermining the Reconstruction 
amendments and legislation of an earlier era committed to giving material 
legal protections to Black Americans,62 now by reinforcing segregation and 
an institutional colorblindness that perpetuates inequality. 

C.  SECTION 1983 AND MONROE V. PAPE 

Despite these grand intentions, § 1983 largely laid dormant from its 
origins in 1871 as part of the Ku Klux Klan Act through the 1950s before 
becoming the mainstream rights-assertion vehicle it is now.63 In the context 
of Brown v. Board of Education and the upheavals in criminal procedure 
during the mid-twentieth century,64 Monroe v. Pape (1961) profoundly 
shifted the significance and viability of § 1983 claims.65 Monroe brought 
§ 1983 into the spotlight for litigating rights violations, especially for police 
 
during which early white hysteria gave way to partial if inconsistent relaxation of ethnoracial strictures, 
when blacks were allowed to vote, to hold public office, and even to mix with whites to a degree in 
keeping with the intergroup intimacy fostered by slavery, the solution came in the form of the ‘Jim Crow’ 
regime.”). 
 60. Plessy v. Ferguson, 163 U.S. 537 (1896); see OSAGIE K. OBASOGIE, BLINDED BY SIGHT: 
SEEING RACE THROUGH THE EYES OF THE BLIND 109–37 (2014) (discussing the history of colorblindness 
as a legal metaphor and its impact on equal protection jurisprudence). 
 61. Plessy, 163 U.S. at 599.  
 62. IRONS, supra note 27, at 206 (“The Supreme Court’s decision in United States v. Cruikshank, 
handed down in 1876, simply underscored the fact that no branch of the federal government would offer 
southern blacks any protection from the reign of terror that swept the region.”); CHEMERINSKY, supra 
note 56, at 30 (“The promise of these amendments went largely unrealized for almost a century . . . . The 
failure was clearly the Supreme Court’s; its very cramped view of the post-Civil War amendments began 
almost immediately after their ratification.”). 
 63. Blackmun, supra note 39, at 11 (“[A]s the 20th century dawned, the Nation’s commitment to 
civil rights lay in remnants. It was our Dark Age of Civil Rights.”); Cover, supra note 42, at 1781 
(“Despite the enactment of these various civil rights statutes, the Supreme Court’s rulings in a series of 
cases over the course of the next decade rendered them largely ineffectual. These cases limited the breadth 
of the Civil Rights Acts, so narrowly interpreting state action under the Fourteenth Amendment as to 
remove many instances of violent and discriminatory conduct from federal jurisdiction.”); Beermann, 
supra note 15, at 985 (“Congress passed civil rights statutes in 1866, 1870, 1871 and 1875, and . . . the 
Supreme Court either read the important provisions of these laws very narrowly or held them 
unconstitutional, thus dismantling many of the legal aspects of Reconstruction.”). 
 64. See Michael J. Klarman, The Racial Origins of Modern Criminal Procedure, 99 MICH. L. REV. 
48, 49 (2000).  
 65. Park, supra note 39, at 412–13 (“Monroe v. Pape established that § 1983 extends to a state 
official’s acts that exceed his authority.”); Michael Wells, Constitutional Torts, Common Law Torts, and 
Due Process of Law, 72 CHI.-KENT L. REV. 617, 617 (1997) (“The growth of damage remedies for 
constitutional violations in the decades following Monroe v. Pape has encouraged litigants to frame their 
cases as breaches of the Constitution.”). 
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misconduct.66  
Monroe is a police use-of-force case that brought before the Supreme 

Court the question of what to do with § 1983. In Monroe, thirteen Chicago 
police officers broke into the petitioners’ home without a warrant and made 
them stand naked in the living room at gunpoint while the officers tore apart 
the house.67 The police “ransacked every room, throwing clothing from 
closets to the floor, dumping drawers, and ripping mattress covers” and 
struck James Monroe—an African-American man—while calling him the N-
word and “black boy.”68 The officers pushed Mrs. Monroe and hit and kicked 
their children.69 After taking Mr. Monroe to the police station, the police 
made him wait for ten hours while interrogating him as well as not allowing 
him to contact an attorney.70 He brought suit, alleging that the officers were 
acting “under color of” law per § 1983 in violating his rights.71  

The main issue in Monroe dealt with the phrase “under color of” law 
and whether this applied to police acting without a warrant, such that their 
acts were unauthorized.72 The Court wrote that “[t]here can be no 
doubt . . . that Congress has the power to enforce provisions of the 
Fourteenth Amendment against those who carry a badge of authority of a 
State and represent it in some capacity, whether they act in accordance with 
their authority or misuse it.”73 In rejecting the Chicago police department’s 
argument that they were not acting “under color of” law in conducting the 
unwarranted search, the Supreme Court adopted an expanded definition of 
the term.74 Even if an officer acted beyond the scope of their duties, a suit 
could still be brought under § 1983.75 In so doing, Monroe opened § 1983 as 
 
 66. Cover, supra note 42, at 1778 (“Although § 1983 went largely untapped for almost a century, 
the Court in Monroe v. Pape held that individuals could utilize the cause of action against state and local 
officers to vindicate constitutional rights against brutal police tactics.”); Judith A.M. Scully, Rotten Apple 
or Rotten Barrel?: The Role of Civil Rights Lawyers in Ending the Culture of Police Violence, 21 NAT’L 
BLACK L.J. 137, 145 (2009) (“Generally speaking, if an officer is making an arrest or conducting a search, 
they are acting under color of state law for purposes of § 1983 liability.”). 
 67. Monroe v. Pape, 365 U.S. 167, 169 (1961). 
 68. Id. at 203 (Frankfurter, J., dissenting). 
 69. Id.  
 70. Id. at 169. 
 71. Id.  
 72. Park, supra note 39, at 413. 
 73. Monroe, 365 U.S. at 171–72. 
 74. Id. at 184 (“Misuse of power, possessed by virtue of state law and made possible only because 
the wrongdoer is clothed with the authority of state law, is action taken ‘under color of’ state law.” 
(quoting United States v. Classic, 313 U.S. 299, 326 (1941))); see also Park, supra note 39, at 415; Jeremy 
R. Lacks, The Lone American Dictatorship: How Court Doctrine and Police Culture Limit Judicial 
Oversight of the Police Use of Deadly Force, 64 N.Y.U. ANN. SURV. AM. L. 391, 401 (2008). 
 75. Kathryn E. Scarborough & Craig Hemmens, Section 1983 Suits Against Law Enforcement in 
the Circuit Courts of Appeal, 21 T. JEFFERSON L. REV. 1, 7 (1999) (“[I]n 1961, the United States Supreme 
Court held, in Monroe v. Pape, that a Section 1983 action could be brought for a constitutional violation 
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a key mechanism for asserting constitutional rights and receiving damages 
for harms suffered, especially when police use of force is deemed to be 
excessive.76 

While Monroe revived § 1983 regarding claims against individual 
defendants, the Court refrained from permitting aggrieved plaintiffs to use 
§ 1983 against municipalities.77 But, in 1978, with Monell v. Department of 
Social Services, the Court expanded § 1983’s reach to include city 
governments.78 Nevertheless, the Court shortly thereafter placed an 
important qualifier on this. With Baker v. McCollan in 1979, the Court held 
that § 1983 is not a source of substantive rights but is a mechanism to 
vindicate constitutional rights (in other words, particular rights already 
explicitly found in the Constitution).79  

D.  SECTION 1983, ENFORCING CONSTITUTIONAL RIGHTS, AND THE 
ROADBLOCKS PRESENTED BY QUALIFIED IMMUNITY  

In the context of postbellum constitutional amendment and rights-
granting, the history of § 1983 shows that the initial framing and legislation 
had a systemic approach in mind, given the explicit racialized violence of 
the time period. To bring a § 1983 suit, one must show that the defendant 
was acting under color of law and violated a federally protected right.80 
Today, § 1983 is the primary vehicle for redressing civil claims in the police 
use-of-force context.81 Nevertheless, § 1983 has been diminished over the 
 
regardless of whether or not the officer was acting within the scope of his or her authority.”). 
 76. Wells, supra note 65, at 620 (“Before Monroe and the revival of § 1983, there was no point in 
thinking in constitutional terms about an injury that took place in the past and . . . had no bearing on any 
other legal obligation owed by or to the victim. No constitutional remedy was available in federal court 
for such harms in any event.”); Park, supra note 39, at 420 (“[R]ights are shaped, defined, and given real 
meaning through the remedies used to enforce such rights.”). 
 77. Lacks, supra note 74, at 401. 
 78. Id. 
 79. Baker v. McCollan, 443 U.S. 137, 146 (1979); see Procedural Means of Enforcement Under 
42 U.S.C. § 1983, 46 GEO. L.J. ANN. REV. CRIM. PROC. 1161, 1167 (2017).  
 80. Scarborough & Hemmens, supra note 75, at 7–8 (“The two primary requirements for a Section 
1983 lawsuit are taken directly from the statute. First, the defendant must be acting under the color of 
law. . . . Second, there must be a constitutional violation or violation of a federally protected right. A 
violation of any provision of the Constitution qualifies as a constitutional violation subject to Section 
1983 litigation.”); Michael C. Fayz, Civil Rights, 1995 DET. C.L. REV. 343, 345 (“To make out a cause 
of action pursuant to Section 1983, a plaintiff must establish that: (1) the defendant is a suable ‘person’ 
(2) acting ‘under color of’ state law (3) causing a ‘deprivation’ (4) of a cognizable federally protected 
right or interest.”). 
 81. Nancy Leong, Making Rights, 92 B.U. L. REV. 405, 445 (2012) (“[T]he doctrine of excessive 
force has evolved almost exclusively in the civil context in actions pursuant to § 1983.”). 
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past few decades,82 and to some, it is no longer able to function as intended.83 
The doctrine of qualified immunity is often thought to be the primary reason. 
Qualified immunity emerged shortly after the Supreme Court’s 1961 
decision in Monroe v. Pape reinvigorated § 1983 claims. In Pierson v. Ray 
(1967), a case concerning a false arrest in Mississippi, the Supreme Court 
addressed the question of whether common law state tort defenses such as 
“good faith and probable cause” applied to federal § 1983 claims.84 While 
the Fifth Circuit said no, the Supreme Court reversed, giving birth to 
qualified immunity as a common law defense to federal civil rights claims in 
the limited situation where an officer makes an arrest under a law that was 
valid at the time and later rescinded.85 The Court’s reasoning rested on the 
idea that Congress’s silence on the matter suggested that lawmakers did not 
mean to eliminate common law defenses in federal tort claims.86  

This initial move to bring a “good faith probable cause” defense to 
constitutional tort claims was far from what qualified immunity has become 
today. The holding was rather narrow, and it only applied to situations where 
an officer arrested a person pursuant to a law that was later found to be 
unconstitutional. However, between the initial decision in Pierson v. Ray in 
1967 and qualified immunity’s next major doctrinal milestone in 1982 with 
Harlow v. Fitzgerald, federal courts began to extend this limited iteration of 
qualified immunity to other situations, including hospital staff87 and prison 
 
 82. Cover, supra note 42, at 1777 (“Although § 1983 is the primary avenue to obtain a remedy for 
a police officer’s violation of the right against excessive force, the Supreme Court has curtailed the right 
over the past three decades, making it exceedingly difficult for victims of police brutality . . . .”); Brandon 
Garrett & Seth Stoughton, A Tactical Fourth Amendment, 103 VA. L. REV. 211, 241 (2017) (“[The] highly 
deferential posture . . . makes prevailing in Section 1983 litigation quite difficult . . . .”); Barbara E. 
Armacost, Organizational Culture and Police Misconduct, 72 GEO. WASH. L. REV. 453, 467, 472 (2004). 
 83. See Karen M. Blum, Section 1983 Litigation: The Maze, the Mud, and the Madness, 23 WM. 
& MARY BILL RTS. J. 913, 913–14 (2015) (“There is a growing consensus . . . that Section 1983 is no 
longer serving its original and intended function as a vehicle for remedying violations of constitutional 
rights . . . .”); Scully, supra note 66, at 149–50 (“It was the . . . Supreme Court’s assumption that 
governmental liability would result in entities monitoring and sanctioning individual misconduct. But this 
has not been the case. Individual officers have not experienced negative consequences for their 
involvement in excessive force cases. Rarely is a police officer disciplined as a result of civil rights 
litigation. Even officers who are repeat offenders in Section 1983 lawsuits generally escape legal, 
financial and moral liability.”); see also Rachel A. Harmon, The Problem of Policing, 110 MICH. L. REV. 
761, 764 (2012). See generally Alison L. Patton, The Endless Cycle of Abuse: Why 42 U.S.C. § 1983 Is 
Ineffective in Deterring Police Brutality, 44 HASTINGS L.J. 753 (1993); Tara L. Senkel, Civilians Often 
Need Protection from the Police: Let’s Handcuff Police Brutality, 15 N.Y.L. SCH. J. HUM. RTS. 385 
(1999); Allyssa Villanueva, Police Terror and Officer Indemnification, 13 HASTINGS RACE & POVERTY 
L.J. 201 (2016). 
 84. Pierson v. Ray, 386 U.S. 547, 551–52 (1967). 
 85. Id. at 558. 
 86. In the majority opinion, Justice Warren notes that “[t]he legislative record gives no clear 
indication that Congress meant to abolish wholesale all common-law immunities.” Id. at 554.  
 87. See, e.g., O’Connor v. Donaldson, 422 U.S. 563, 576 (1975). 
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administrators.88 This extension was not based in common law but rather 
was motivated by the Court’s “policy considerations.”89 For example, in the 
1975 case Wood v. Strickland, the Supreme Court extended qualified 
immunity to local school board officials because of “strong public policy 
reasons” since  

[d]enying any measure of immunity in these circumstances would 
contribute not to principled and fearless decision-making but to 
intimidation. The imposition of monetary costs for mistakes which were 
not unreasonable in the light of all the circumstances would undoubtedly 
deter even the most conscientious school decisionmaker from exercising 
his judgment independently, forcefully, and in a manner best serving the 
long-term interest of the school and the students. The most capable 
candidates for school board positions might be deterred from seeking 
office if heavy burdens upon their private resources from monetary 
liability were a likely prospect during their tenure.90 

Qualified immunity took on its modern form in 1985 with the Supreme 
Court’s decision in Harlow v. Fitzgerald, which concerned two aides to 
President Nixon who fired A. Ernest Fitzgerald after he testified about 
financial irregularities in the administration.91 Early formulations of 
qualified immunity prior to Fitzgerald relied upon a subjective “good faith” 
defense.92 But in Fitzgerald, the Court shifted to an “objective 
reasonableness” test that focused on whether or not officials violated “clearly 
established law.”93 The Court noted that 

[i]f the law at that time was not clearly established, an official could not 
reasonably be expected to anticipate subsequent legal developments, nor 
could he fairly be said to ‘know’ that the law forbade conduct not 
previously identified as unlawful. . . . If the law was clearly established, 

 
 88. See, e.g., Procunier v. Navarette, 434 U.S. 555, 565–66 (1978). 
 89. Joanna Schwartz notes that “[a]lthough the concept of qualified immunity was drawn from 
defenses existing in the common law at the time 42 U.S.C. § 1983 was enacted, the Court has made clear 
that the contours of qualified immunity’s protections are shaped not by the common law but instead by 
policy considerations.” Joanna C. Schwartz, How Qualified Immunity Fails, 127 YALE L.J. 2, 8 (2017); 
see also Obasogie & Zaret, supra note 10. 
 90. Wood v. Strickland, 420 U.S. 308, 319–20 (1975) (internal quotation marks omitted) (citations 
omitted).  
 91. Harlow v. Fitzgerald, 457 U.S. 800, 804–05 (1982); see also Harrison Smith, A. Ernest 
Fitzgerald, Pentagon Whistleblower Fired by Nixon, Dies at 92, WASH. POST (Feb. 7, 2019), https:// 
www.washingtonpost.com/local/obituaries/a-ernest-fitzgerald-pentagon-whistleblower-fired-by-nixon-
dies-at-92/2019/02/07/2f3277f4-2afe-11e9-984d-9b8fba003e81_story.html [https://perma.cc/78KM-
4YND]. 
 92. Obasogie & Zaret, supra note 10, at 427.  
 93. Harlow, 457 U.S. at 818 (“[G]overnment officials performing discretionary functions 
generally are shielded from liability for civil damages insofar as their conduct does not violate clearly 
established statutory or constitutional rights of which reasonable person would have known.”).  
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the immunity defense ordinarily should fail, since a reasonably competent 
public official should know the law governing his conduct.94 

Here, the Court formalizes a particular policy choice in regard to 
constitutional tort actions that is not based on common law defenses but 
simply its own intuitive sensibilities regarding when it is fair to sue 
government officials. The modern rules for qualified immunity have been 
established with little precedent—a posture that has generated much of the 
contemporary backlash against it as a mechanism that undermines police 
accountability even when violent and unnecessary force is used.  

Since Harlow v. Fitzgerald, qualified immunity has undergone other 
evolutions that have largely focused on the process of the inquiry by federal 
courts. An interesting aspect of the qualified immunity conversation is that 
it is only somewhat recently—since 2001—that it became clear that qualified 
immunity applied in instances where police use excessive force. Prior to 
2001, there was a circuit split. Several federal courts found that qualified 
immunity could not, by definition, apply since it is clearly established that 
excessive force is unlawful and qualified immunity’s reasonableness inquiry 
substantially overlapped with the Fourth Amendment reasonableness 
inquiry, rendering the former redundant.95 The Supreme Court’s 2001 
decision in Saucier v. Katz resolved this matter by holding that qualified 
immunity in the excessive force context requires two distinct steps: one that 
examines the presence of a constitutional violation and the other that looks 
at the officer’s conduct in light of whether the right was clearly established 
at the time—in that particular sequence.96 The Supreme Court’s subsequent 
ruling in Pearson v. Callahan (2009) loosened the sequencing rule to allow 
federal courts to first decide whether a right was clearly established before 
considering if there was a constitutional violation.97 

This brief overview demonstrates how the accountability crises in 
excessive-force cases that are often attributed to qualified immunity are not 
functions of well-established common law or statutes created through a 
democratic process. Instead, they were produced by a series of specific 
policy choices made by the United States Supreme Court. The early cases 
that gave rise to qualified immunity had little to do with police officers, and 
it was not until 2001 that the Supreme Court made the choice to resolve a 
circuit split to make it clear that qualified immunity applied in § 1983 
constitutional tort cases where police use excessive force. This had the 
impact of turning a limited immunity defense that was initially used by 
 
 94. Id. at 818–19. 
 95. See Obasogie & Zaret, supra note 10, at 455 n.228.  
 96. Saucier v. Katz, 533 U.S. 194, 201 (2001).  
 97. Pearson v. Callahan, 555 U.S. 223, 239 (2009). 



  

1160 SOUTHERN CALIFORNIA LAW REVIEW [Vol. 95:1137 

diverse types of government actors into a tool that, post-Saucier, became 
disproportionately used by police officers accused of using excessive force.98 
While the standard narrative concerning qualified immunity presumes that 
police excessive force has been a central part of this litigation since its 
inception in 1967, Obasogie and Zaret99 have recently shown that from 
1968–1982 (between the Pierson and Harlow decisions), only 2.89% of the 
federal district court cases on qualified immunity involved police excessive 
force claims. From 1982–2001 (between Harlow and Saucier), it was 14.4%. 
Yet after Saucier (when the court resolved the circuit split) until 2019, police 
excessive force claims made up almost one-third of all qualified immunity 
cases—three times as much as the next largest single area of litigation 
concerning § 1983 and qualified immunity.  

This choice by the Supreme Court to solidify qualified immunity as a 
tool for police officers who use force to evade civil suits has had dire 
consequences on § 1983 litigation, leading to absurd outcomes in which 
horrific police behavior goes without any sanction. For example, in Baxter 
v. Bracey (2018), the Sixth Circuit found that officers who released their dog 
on a suspect while he was sitting on the ground with his hands in the air 
(causing significant damage) were entitled to qualified immunity because 
existing precedent only disallowed releasing dogs on suspects who were 
laying down—meaning that it had not yet been clearly established that the 
officer’s behavior was unlawful.100 In another example in Ramirez v. 
Guadarrama, police officers tased a man experiencing a mental health crisis 
who had doused himself in gasoline, having already been trained (and 
received an explicit warning) that this action would set the man on fire.101 
The officers disregarded this prior knowledge and tased the man, leading him 
to burn to death. While the district court disallowed the officers’ qualified 
immunity claims, the Fifth Circuit reversed and subsequently declined to 
review the case en banc.102 And in the 2014 Plumhoff v. Rickard case, the 
Supreme Court allowed qualified immunity to shield police officers from a 
§ 1983 civil suit after they fired fifteen shots into a car driven by someone 
fleeing a traffic stop. Both the driver and passenger were killed, yet the Court 
found the use of force to be reasonable and that no existing precedent clearly 
established that shooting repeatedly at a suspect in a fleeing car is 
unlawful.103 These examples highlight the Supreme Court’s characterization 
of qualified immunity in the 1986 case Malley v. Briggs as “provid[ing] 
 
 98. See generally Obasogie & Zaret, supra note 10. 
 99. See generally id. at 48–53. 
  100. See Baxter v. Bracey, 751 F. App’x 869, 872–73 (6th Cir. 2018). 
 101. Ramirez v. Guadarrama, 844 F. App’x 710, 712 (5th Cir. 2021) (per curium).  
 102. Id. 
 103. Plumhoff v. Rickard, 572 U.S. 765, 780–81 (2014) 
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ample protection to all but the plainly incompetent or those who knowingly 
violate the law.”104  

In light of the remarkable deference given to police officers when they 
use force, this judicial commitment to shielding all police officers from civil 
suits except those who are “plainly incompetent” creates an environment 
where police accountability for using force is rare. Nevertheless, the 
contemporary effort at isolating qualified immunity as the primary 
mechanism undermining police accountability obscures how doctrinal 
developments forcing judges to read excessive force claims through Fourth 
Amendment frameworks has had as much, if not more of a foundational 
impact on constitutional tort litigation. Situating the impact of this 
framework on constitutional torts is essential for having a full understanding 
of the police accountability problem in that the issue is not simply about how 
individual officers escape § 1983 liability through judges’ expansive reading 
of a questionable common law defense, but rather how the very questions of 
constitutional rights and excessive force are presented to federal courts.  

E.  WHY GRAHAM V. CONNOR MATTERS FOR CONSTITUTIONAL TORTS 

Constitutional standards regarding police excessive force were not clear 
during the post-Monroe era of constitutional tort litigation on police use of 
force. In The Futile Fourth Amendment,105 we engaged in an empirical 
analysis of § 1983 excessive-force claims during the period immediately 
following Monroe up to Graham (1962–1988). After looking at a randomly 
selected sample of 250 cases, we found that federal courts occasionally 
referenced the Fourth Amendment in deciding police use-of-force cases. 
Only 28% of the qualifying cases during this post-Monroe and pre-Graham 
period involved a Fourth Amendment analysis. This is surprising, given the 
doctrinal certainty with which the Supreme Court declared that Graham is 
the sole avenue through which federal courts should assess the 
constitutionality of police use of force.106 The strength—and indeed, tone of 
 
 104. Malley v. Briggs, 475 U.S. 335, 341 (1986).  
 105. Obasogie & Newman, supra note 5, at 1485.  
 106. The Court in Graham emphatically stated,  

[M]any courts have seemed to assume, as did the courts below in this case, that there is a generic 
‘right’ to be free from excessive force, grounded not in any particular constitutional provision 
but rather in ‘basic principles of § 1983 jurisprudence.’ We reject this notion that all excessive 
force claims brought under § 1983 are governed by a single generic standard. As we have said 
many times, § 1983 ‘is not itself a source of substantive rights,’ but merely provides ‘a method 
for vindicating federal rights elsewhere conferred.’ . . . Where, as here, the excessive force 
claim arises in the context of an arrest or investigatory stop of a free citizen, it is most properly 
characterized as one invoking the protections of the Fourth Amendment . . . . Today we make 
explicit what was implicit in [Tennessee v.] Garner’s analysis, and hold that all claims that law 
enforcement officers have used excessive force—deadly or not—in the course of an arrest, 
investigatory stop, or other ‘seizure’ of a free citizen should be analyzed under the Fourth 
Amendment and its ‘reasonableness’ standard, rather than under a ‘substantive due process’ 
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obviousness—behind the assertion might lead many to think that the 
Supreme Court simply observed a pattern or consensus in lower federal 
courts on how best to approach these cases.  

If there was any common pathway used by federal courts during this 
pre-Graham period in adjudicating police use-of-force cases, it was through 
the Fourteenth Amendment, not the Fourth. Our analysis in The Futile 
Fourth Amendment showed that the Fourteenth Amendment was referenced 
in 40% of the sampled cases.107 The relative dominance of Fourteenth 
Amendment stems, in part, from the 1973 Second Circuit Court of Appeals 
decision in Johnson v. Glick. In this case, a pre-trial detainee claimed that he 
was abused by a guard.108 Judge Friendly’s decision draws upon a previous 
“shocks the conscience” standard stated in Rochin v. California (1952) to 
articulate a then-new substantive due process framework for excessive force 
claims: 

In determining whether the constitutional line has been crossed, a court 
must look to such factors as the need for the application of force, the 
relationship between the need and the amount of force that was used, the 
extent of injury inflicted, and whether force was applied in a good faith 
effort to maintain or restore discipline or maliciously and sadistically for 
the very purpose of causing harm.109  

Most federal courts followed this substantive due process approach to 
excessive force claims following the Glick decision.110 Tennessee v. Garner 
 

approach. Because the Fourth Amendment provides an explicit textual source of constitutional 
protection against this sort of physically intrusive governmental conduct, that Amendment, not 
the more generalized notion of ‘substantive due process,’ must be the guide for analyzing these 
claims. 

Graham v. Connor, 490 U.S. 386, 393–95 (1989).  
 107. Obasogie & Newman, supra note 5, at 1485. 
 108. The Johnson court wrote, 

It [is] alleged that, while plaintiff was being checked back into the House of Detention, Officer 
Fuller reprimanded Johnson and other men for a claimed failure to follow instructions; that 
when Johnson endeavored to explain that they were doing only what another officer had told 
them to do, Officer Fuller rushed into the holding cell, grabbed him by the collar and struck 
him twice on the head with something enclosed in the officer’s fist; that during this incident the 
officer threatened him, saying ‘I’ll kill you, old man, I’ll break you in half’; that Fuller than 
[sic] harassed Johnson by detaining him in the holding cell for two hours before returning him 
to his cell; that when Johnson requested medical attention, Fuller, who was called upon by 
another officer to escort Johnson to the jail doctor, instead held him for another two hours in 
another cell before permitting him to see the doctor; and that despite the ‘pain pills’ given him 
by the doctor, Johnson has since ‘been having terrible pains in his head.’ 

Johnson v. Glick, 481 F.2d 1028, 1029–30 (2d Cir. 1973). 
 109. Id. at 1033; see also Rochin v. California, 342 U.S. 165, 172 (1952).  
 110. The Court in Graham wrote, 

In the years following Johnson v. Glick, the vast majority of lower federal courts have applied 
its four-part ‘substantive due process’ test indiscriminately to all excessive force claims lodged 
against law enforcement and prison officials under § 1983, without considering whether the 
particular application of force might implicate a more specific constitutional right governed by 
a different standard.  
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(1984) added another layer to § 1983 excessive force inquiries, whereby the 
Supreme Court held that state statutes that allow police to shoot unarmed 
fleeing persons are unconstitutional under the Fourth Amendment.111 But 
this decision spoke largely to a tactical matter in limiting the ability of states 
to authorize deadly force in certain situations. Garner did not address the 
constitutional standard for determining what counts as excessive force, 
leaving Johnson’s substantive due process approach intact until Graham.  

As noted in the Introduction, Graham fundamentally changed police 
use-of-force inquiries and federal courts’ ability to enforce constitutional 
rights. The Graham Court suggests that Garner marked a pivotal moment in 
shifting the use of force constitutional standard towards the Fourth 
Amendment and an objective reasonableness standard.112 At best, this is a 
questionable reading of Garner. While the Garner Court finds that the 
Fourth Amendment makes it unlawful to use deadly force on unarmed 
fleeing persons, there is neither a clear nor necessary path from this to 
making the Fourth Amendment the constitutional standard that ought to 
govern the individual behavior that officers demonstrate towards community 
members when using force. The Court in Garner was specific about the 
limited scope of its holding: 

We wish to make clear what our holding means in the context of this case. 
The complaint has been dismissed as to all the individual defendants. The 
State is a party only by virtue of 28 U.S.C. § 2403(b) and is not subject to 
liability. The possible liability of the remaining defendants—the Police 

 
Graham, 490 U.S. at 393. 
 111. The Garner Court stated, 

The use of deadly force to prevent the escape of all felony suspects, whatever the circumstances, 
is constitutionally unreasonable. It is not better that all felony suspects die than that they escape. 
Where the suspect poses no immediate threat to the officer and no threat to others, the harm 
resulting from failing to apprehend him does not justify the use of deadly force to do so. It is 
no doubt unfortunate when a suspect who is in sight escapes, but the fact that the police arrive 
a little late or are a little slower afoot does not always justify killing the suspect. A police officer 
may not seize an unarmed, nondangerous suspect by shooting him dead. The Tennessee statute 
is unconstitutional insofar as it authorizes the use of deadly force against such fleeing suspects.  

Tennessee v. Garner, 471 U.S. 1, 11 (1985). 
 112. The Graham Court stated,  

Where, as here, the excessive force claim arises in the context of an arrest or investigatory stop 
of a free citizen, it is most properly characterized as one invoking the protections of the Fourth 
Amendment, which guarantees citizens the right “to be secure in their persons . . . against 
unreasonable . . . seizures” of the person. This much is clear from our decision in Tennessee v. 
Garner. In Garner, we addressed a claim that the use of deadly force to apprehend a fleeing 
suspect who did not appear to be armed or otherwise dangerous violated the suspect’s 
constitutional rights, notwithstanding the existence of probable cause to arrest. Though the 
complaint alleged violations of both the Fourth Amendment and the Due Process Clause, we 
analyzed the constitutionality of the challenged application of force solely by reference to the 
Fourth Amendment’s prohibition against unreasonable seizures of the person, holding that the 
‘reasonableness’ of a particular seizure depends not only on when it is made, but also on how it 
is carried out.  

Graham, 490 U.S. at 394–95 (citations omitted).  
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Department and the city of Memphis—hinges on Monell v. New York City 
Dept. of Social Services, . . . and is left for remand. We hold that the 
statute is invalid insofar as it purported to give [Officer] Hymon the 
authority to act as he did.113 

Putting the empirical data on federal courts’ minimal reference to the 
Fourth Amendment before the Graham decision in conversation with 
Garner’s limited Fourth Amendment analysis (focusing on where state law 
conflicts with the federal constitution) highlights the extent to which the 
Graham holding reflects a particular political choice by the Supreme Court 
rather than a natural jurisprudential evolution towards objective 
reasonableness as a constitutional standard. While Garner provided a bright-
line tactical rule against shooting unarmed civilians running from police, the 
doctrinal legacy of Graham is to wash away such clear rulemaking and 
judicial guidance on which applications of force are permissible.114 The 
deferential, officer-centric “objective reasonableness” standard from 
Graham therefore leaves the actual determination of reasonableness—and 
thus the constitutionality of particular uses of force—rather vague.115 
Moreover, as we discuss in our article The Endogenous Fourth Amendment, 
federal courts often respond to this ambiguity by deferring to police 
understandings of reasonableness (as articulated in their use-of-force 
policies) in developing their own assessments of which police uses of force 
are lawful. This effectively allows police preferences and self-interested 
interpretations of law to become the constitutional rule.116 Scott v. Harris, a 
2007 Supreme Court decision, further entrenched this approach by also 
failing to provide more detail about what constitutes reasonable police use 
of deadly force, apart from police having a generalized fear.117  

In addition to emphasizing objective reasonableness as the new 
constitutional standard that determines what counts as excessive force, the 
 
 113. Garner, 471 U.S. at 21 (emphasis added). 
 114. Rachel A. Harmon, When Is Police Violence Justified?, 102 NW. U. L. REV. 1119, 1127 (2008) 
("[The doctrine] provides unprincipled, indeterminate, and sometimes simply misleading guidance to 
lower courts, police officers, jurors, and members of the public because it fails to articulate a systematic 
conceptual framework for assessing police uses of force.”); Garrett & Stoughton, supra note 82, at 218 
(“The . . . doctrine is notoriously opaque and fact dependent, providing little meaningful guidance to 
police officers and rarely resulting in compensation to persons injured by police officers.”). 
 115. Harmon, supra note 114, at 1130 (“Graham permits courts to consider any circumstance in 
determining whether force is reasonable without providing a standard for measuring relevance, it gives 
little instruction on how to weigh relevant factors, and it apparently requires courts to consider the severity 
of the underlying crime in all cases, a circumstance that is sometimes irrelevant and misleading in 
determining whether force is reasonable. Thus, Graham has largely left judges and juries to their 
intuitions, and what direction it does give sometimes steers them off course.”). 
 116. See generally Obasogie & Newman, supra note 8.  
 117. Harmon, supra note 114, at 1140 (“Scott, even more than Graham and Garner, makes almost 
all future cases indeterminate. In many areas of the law, indeterminacy is unfortunate; in the context of 
§ 1983 litigation, because of qualified immunity law, it is devastating.”). 
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Graham Court also held that all excessive force claims must be understood 
in this Fourth Amendment context and not through constitutional 
commitments found elsewhere, such as the Fourteenth Amendment.118 
Hence, in pushing all police violence claims into this territory, Graham made 
it such that all § 1983 claims became attached to the Fourth Amendment.119 
While Baker held in 1979 that § 1983 is not a source of substantive rights 
but a tool to assert rights, Graham reasserted this logic and unequivocally 
held that claims seeking a civil remedy through § 1983 for excessive use of 
force by the police must be tied to a substantive right and that this substantive 
right must be the Fourth Amendment and nothing else. In so doing, the Court 
severs § 1983 from its original connection to the Fourteenth Amendment 
generally and Section 5 of the Fourteenth Amendment in particular. Such 
diminishment of the Fourteenth Amendment overall120 over the past few 
decades reflects a simultaneous usurpation and curtailment of Congressional 
enforcement powers under Section 5 and, in turn, § 1983 itself.121  

Understanding how Graham is implicated in the process of limiting 
civil remedies for police excessive force requires a close reading of these 
historical processes. Misremembering where § 1983 came from and why it 
emerged—as an enforcement mechanism to deal with racialized violence 
 
 118. The Court in Graham stated,  

Today we make explicit what was implicit in Garner’s analysis, and hold that all claims that 
law enforcement officers have used excessive force—deadly or not—in the course of an arrest, 
investigatory stop, or other ‘seizure’ of a free citizen should be analyzed under the Fourth 
Amendment and its ‘reasonableness’ standard, rather than under a ‘substantive due process’ 
approach. Because the Fourth Amendment provides an explicit textual source of constitutional 
protection against this sort of physically intrusive governmental conduct, that Amendment, not 
the more generalized notion of ‘substantive due process,’ must be the guide for analyzing these 
claims.  

Graham v. Connor, 490 U.S. 386, 395 (1989).  
 119. See Nathan R. Pittman, Unintentional Levels of Force in § 1983 Excessive Force Claims, 53 
WM. & MARY L. REV. 2107, 2120 (2012) (“Although Graham remains the touchstone for modern 
excessive force claims, the degree to which it offers meaningful guidance to courts is unclear.”); see also 
Kyle J. Jacob, From Garner to Graham and Beyond: Police Liability for Use of Deadly Force—Ferguson 
Case Study, 91 CHI.-KENT L. REV. 325, 358–59 (2016) (“Complete reliance on the ‘objective 
reasonableness’ standard with its deferential posture toward police judgments in deadly force cases is 
outmoded and does not afford proper respect for the sanctity of human life by asking if there is anything 
that could be done differently to avoid the loss of life. While the Fourth Amendment may very well be 
the appropriate vehicle for evaluating claims of non-deadly force, it should not be the sole constitutional 
avenue for challenging police use of deadly force.”). 
 120. See Obasogie & Newman, supra note 5, at 1497; see also Zach Newman, “Hands Up, Don’t 
Shoot”: Policing, Fatal Force, and Equal Protection in the Age of Colorblindness, 43 HASTINGS CONST. 
L.Q. 117, 146 (2015). 
 121. Ivan E. Bodensteiner, Congress Needs to Repair the Court’s Damage to § 1983, 16 TEX. J. ON 
C.L. & C.R. 29, 64 (2010) (“The scope of the protection provided by the Equal Protection and Due Process 
Clauses of Section 1 of the Fourteenth Amendment has declined substantially over the past thirty-five 
years. As Section 1 rights contract, the range of ‘appropriate legislation’ under Section 5 narrows. The 
Supreme Court controls the scope of Section 5 of the Fourteenth Amendment through its interpretation 
of Section 1. Probably, the equal protection decisions of the Supreme Court that are most harmful to a 
progressive understanding of civil rights are those addressing invidious race discrimination.”). 
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“under color of” law—allows for misapplications in addressing police 
violence that disproportionately affects racial minorities. Thus, this 
genealogy of case law and legislation reflects the history that must be 
acknowledged when examining the contemporary reading of § 1983 by the 
Court through Graham; calculated amnesia only serves to divorce § 1983 
from its anti-racist origins and intent.122 While there has been discussion 
about how these dynamics in relation to Graham have shifted the 
possibilities regarding constitutional remedies for police excessive force, 
there has been little discussion about Graham’s impact on plaintiffs’ pursuit 
of civil remedies under § 1983. In the next Part, we will explore how the 
absence of this conversation has shaped the scholarly literature on police use 
of force and constitutional torts.  

II.  LEGAL SCHOLARSHIP ON GRAHAM, POLICE USE OF FORCE, 
AND CONSTITUTIONAL TORTS 

Public discussions concerning police use of force have persisted over 
the years, with much of the conversation focusing on the implicit or explicit 
biases of individual officers or the relationship particular police 
administrations have with the community. However, less attention has been 
paid to the legal rules that contextualize and give meaning to the force used 
by police officers. The Supreme Court’s decision in Graham is central to this 
dynamic. In this Part, we examine legal scholars’ understanding of Graham 
and its impact on use-of-force inquiries as a way to situate the broader 
research question that we pursue in Part III regarding Graham’s impact on 
constitutional tort litigation.  

A.  SCHOLARSHIP ON THE CONCEPTUAL ASPECTS OF GRAHAM V. CONNOR  

The scholarship on Graham and its implications for constitutional law 
is not particularly diverse. For the most part, Graham occupies a rather 
narrow space within the literature as a seemingly commonsense way to frame 
judicial inquiries into police use of force. Graham stands for the general 
proposition that the Fourth Amendment and its reasonableness standard 
shapes the constitutional rule for determining whether police use of force is 
lawful. The conversation among legal scholars about Graham focuses on the 
ambiguity of this reasonableness standard and whether it provides adequate 
protection. But there is little discussion exploring what Graham has meant 
 
 122. BENJAMIN, supra note 29, at 255 (“For every image of the past that is not recognized by the 
present as one of its own concerns threatens to disappear irretrievably.”); Marianne Constable, Law as 
Claim to Justice: Legal History and Legal Speech Acts, 1 U.C. IRVINE L. REV. 631, 640 (2011) (“The 
history of law matters not only because what is done through law is both typical and revealing of fantasy, 
however. Legal history matters also insofar as it reminds us that ‘the name of the law’ implicitly invoked 
in claims about a given law evokes issues of justice and injustice for those who speak or hear law.”). 
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for other aspects of the police violence inquiry, namely litigation 
surrounding § 1983 as an enforcement mechanism.  

Brandon Garrett and Seth Stoughton’s A Tactical Fourth Amendment 
provides a key example of this. The authors offer an important intervention 
by noting that the Fourth Amendment reasonableness test stemming from 
Graham runs counter to the detailed, tactical guidance offered by the 
Supreme Court in Garner in terms of what types of actions are 
constitutionally permitted. The Court in Garner states specifically that police 
officers cannot shoot unarmed fleeing felons while Graham avoids such 
declarative judgement and defaults to deliberations on reasonableness that 
are ultimately defined by police perspectives. For Garrett and Stoughton, the 
problem is not in locating use-of-force inquiries in the Fourth Amendment 
or the reasonableness standard itself, but in the Court not providing more 
tactical direction for police officers. Indeed, the authors acknowledge and 
agree that Fourth Amendment reasonableness “is insufficiently protective of 
life and a poor guide for law enforcement. . . . [B]ut [we] argue that need not 
be the case. The constitutional test can be reconstructed, building on early 
doctrine and recent lower court rulings.”123 From the authors’ standpoint, 
Graham and its Fourth Amendment reasonableness standard does not have 
any inherent problems that cannot be addressed through better instruction to 
police by federal courts. While the authors are attentive to how the 
individualist structure of § 1983 shapes modern implementation of 
Graham’s reasonableness test,124 there is no consideration of how Graham 
might have shaped federal courts’ approach to § 1983 litigation itself.   

Rachel Harmon’s When Is Police Violence Justified? takes a close look 
at the doctrinal legacy of Graham and other key use of force decisions to 
bring attention to the ways in which the standard for using force is 
“indeterminate and undertheorized.”125 Harmon’s contribution to this 
discussion is to draw upon notions of justification in criminal law to bound 
the instances in which police use of force is deemed legitimate and to 
encourage more accountability.126 Yet, similar to Garrett and Stoughton, 
 
 123. Garrett & Stoughton, supra note 82, at 213–14. 
 124. The authors note that a “turn in the doctrine from individual decision making to tactics and 
policy cannot fully occur in the context of Section 1983 suits, which . . . are focused on the constitutional 
violation by the individual officer, and only in unusual cases on systemic practices.” Id. at 299. 
 125. Harmon, supra note 114, at 1119.  
 126. Harmon argues that  

justification law provides a mechanism for balancing individual interests with our moral 
obligations to each other: It limits the interests we may defend, measures our need to respond 
to attacks, balances the difficulty of responding quickly to threats with the costs of our errors, 
and incorporates deontic limits on our permissible responses to wrongdoing. Assessing the 
constitutionality of police uses of force requires balancing precisely the same kinds of 
considerations. As a result, the law of justification provides a natural and powerful framework 
for evaluating the force used by law enforcement officers. In this Article, I argue that the 
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Harmon frames Graham as a case that speaks only to the issue of the 
appropriate constitutional standard without any meaningful description of 
how the decision might impact the use and development of federal civil 
rights laws like § 1983.  

Alice Ristroph’s The Constitution of Police Violence offers a similar 
examination of Graham’s impact on use-of-force inquiries that also focuses 
on the discourse of reasonableness and not how the decision might impact 
the ability of victims to use § 1983. Ristroph has a particular interest in how 
the constitutional doctrine surrounding police seizures focuses on suspicion 
and non-submission as key variables that give police unilateral authority to 
initiate and ultimately escalate encounters to the point where force can be 
used. Citing Graham, Ristroph notes: 

Across the spectrum of police seizures from stops to shootings, 
reasonableness is doctrinally defined almost exclusively in terms of just 
two criteria: suspicion and nonsubmission. Suspicion of any legal 
violation, even a civil offense, is sufficient to justify at least an 
investigative stop, and greater levels of suspicion justify longer or more 
intrusive seizures. Once police have made an initial seizure, even if just a 
brief investigative stop, nonsubmission by the suspect gives the police 
authority to use force.”127  

Ristroph engages in what she calls a “close study of Graham”128 to 
highlight how the Court’s holding allows non-submission to elicit the deadly 
use of force by police. But once again, we see how Graham’s implications 
are discussed in relation to its impact on constitutional standards and not on 
the meaning or application of the enforcement statute itself. Thus, § 1983 as 
the civil rights statute that serves as the vehicle for how use-of-force cases 
become judicially cognizable remains uninterrogated as a possible legal site 
that is also transformed by Graham beyond a change in constitutional 
standards.  

Cynthia Lee’s 2018 article Reforming the Law on Police Use of Deadly 
Force joins this existing literature by attempting to extend Graham’s 
reasonableness standard so that it focuses not merely on whether an officer 
thinks force is reasonable but, more specifically, whether the force was 
actually appropriate. Lee’s reframing tries to close a loophole in the Graham 
standard that resists after-the-fact assessments of whether an action is 
reasonable and only pays attention to what an officer believed to be necessary 
 

concepts that structure justification defenses can and should be imported, subject to appropriate 
modifications, into the Fourth Amendment doctrine regulating police violence.  

Id. at 1120.  
 127. Alice Ristroph, The Constitution of Police Violence, 64 UCLA L. REV. 1182, 1184–85 (2017). 
 128. Id. at 1204. 
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in the moment that force was used.129 Lee argues for a more holistic 
assessment that takes into consideration (1) whether a victim has a weapon, 
(2) whether police tried de-escalation tactics, and (3) whether there was any 
officer behavior that created the need for deadly force. Yet, this addendum 
to the Graham standard implies that the decision’s import and impact speak 
only to the question of constitutional standards and not broader issues 
pertaining to the civil rights statute used to bring use-of-force cases to federal 
court. Section 1983 as a statutory enforcement mechanism apart from 
meditations on constitutional standards is, as in much of this literature, an 
afterthought in terms of understanding Graham’s impact on the use-of-force 
inquiry.  

In Police Shootings: Is Accountability the Enemy of Prevention?, 
Barbara Armacost takes a different approach in evaluating the 
reasonableness standard developed in Graham as applied to recent police 
shootings such as in the Tamir Rice case. Armacost argues that the Graham 
standard serves as a barrier to accountability in terms of being able to prevent 
future unwarranted police shootings. She notes that these investigations on 
whether the use of force was reasonable (as shaped by the Graham holding) 
suffered from four major limitations: (1) “the reviews focused almost 
entirely on the actions of [the officer], the proximal human causer who 
pulled the trigger”; (2) “the applicable legal standard limited the analysis to 
the narrow question of whether [the officer] reasonably believed that his life 
was in imminent danger at the moment he discharged his weapon”; (3) “the 
ultimate question to be answered was whether [the officer] was culpable for 
what he did”; and (4) “the investigations were almost entirely backward-
looking [whereby] [t]he goal was to determine what policies, rules, or laws 
were broken and to hand down sanctions for past behavior.”130 For 
Armacost, the Graham reasonableness standard creates the wrong incentives 
for fostering accountability with regards to police use of force, and she 
argues for a systems analysis aimed towards preventing such outcomes from 
happening again. While important, this focus on how the Graham standard 
limits accountability does not engage how the standard might pose additional 
constraints insofar as it might impact other aspects of the use-of-force 
inquiry, such as how federal courts assess constitutional tort claims. Once 
 
 129. The Court in Graham stated that  

the “reasonableness” of a particular use of force must be judged from the perspective of a 
reasonable officer on the scene, rather than with the 20/20 vision of hindsight. . . . The calculus 
of reasonableness must embody allowance for the fact that police officers are often forced to 
make split-second judgments—in circumstances that are tense, uncertain, and rapidly 
evolving—about the amount of force that is necessary in a particular situation. 

Graham v. Connor, 490 U.S. 386, 396–97 (1989).  
 130. Barbara E. Armacost, Police Shootings: Is Accountability the Enemy of Prevention?, 80 OHIO 
ST. L.J. 907, 947 (2019).  
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again, the discourse surrounding Graham is cabined within the confines of 
constitutional standards without broader exploration of how it might have 
other ancillary effects on federal civil rights litigation.  

It is important to be clear that the discussion of the articles in this 
Section does not necessarily come from a critical standpoint. Rather, we 
engage in this review simply to identify the nature of the discussion of 
Graham in the scholarly literature and how it has looked almost exclusively 
at its impact on constitutional standards for using force without engaging in 
how the decision might shape the way that courts understand and treat civil 
rights statutes (§ 1983) designed to facilitate accountability. It may be 
assumed that § 1983 is necessarily implicated in these discussions of 
Graham to the extent that the constitutional violation litigated through this 
mechanism references the standard created by the Graham decision. But 
§ 1983 has its own history and dynamics apart from the question of “what 
counts” as excessive force that could be impacted by the Graham decision 
itself. In the next Section, we examine the scholarship on § 1983 and police 
use of force to understand how constitutional tort literature frames the 
Graham decision.  

B.  GRAHAM V. CONNOR AND CONSTITUTIONAL TORTS 

The scholarly literature on § 1983 and police use of force tends to focus 
on the technical aspects of bringing a claim against police officers. Unlike 
the articles discussed in Section I.A that substantively engage Graham’s 
doctrinal parameters and impact, these articles largely treat the Graham 
decision as merely providing a fixed standard that has to be met as part of a 
litigation strategy. The literatures discussed in Sections I.A and I.B are 
similar in that they both fail to examine the broader impact that Graham has 
had on how federal courts conceptualize the scope and context of statutory 
enforcement actions used against law enforcement.  

A good example of this dynamic occurs in Michael Wells’s article Scott 
v. Harris and the Role of the Jury in Constitutional Litigation. Scott involved 
a § 1983 excessive-force claim that resulted when an officer used his patrol 
car to ram a suspect’s vehicle as a means to stop him during a high-speed 
chase. 131 Wells draws attention to the choice that federal courts make in 
viewing the issue of whether a particular use of force is excessive as one that 
should be decided by a judge or jury. In drawing a distinction between the 
nature of constitutional torts and common law torts, Wells agrees with the 
Scott Court’s decision that judges should define which actions are reasonable 
 
 131. Michael L. Wells, Scott v. Harris and the Role of the Jury in Constitutional Litigation, 29 REV. 
LITIG. 65, 66–67 (2009). 
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as a matter of law. 132 In making this argument, Wells naturalizes the Graham 
standard as simply a rule to be followed as part of the constitutional tort 
inquiry without examining how Graham might have implications on § 1983 
litigation beyond the question of which standard to use or who should define 
that standard. Wells quotes Judge Easterbook’s discussion of the issue in Bell 
v. Irwin:  

[T]he Constitution is not a form of tort law. It creates legal rules. 
Permitting the jury to determine for itself whether particular conduct was 
reasonable within the meaning of the fourth amendment would introduce 
the ex post reassessment that Graham decried. Under the Constitution, the 
right question is how things appeared to objectively reasonable officers at 
the time of the events, not how they appear in the courtroom to a cross-
section of the civilian community.133 

For Wells, Graham’s impact is external to the § 1983 inquiry and 
shapes only the standard for the constitutional violation claimed by the 
plaintiff rather than having a more significant impact on how federal courts 
understand, frame, and remedy these statutory claims.  

In Reconstructing the Right Against Excessive Force, Robert Cover 
seeks to rethink constitutional protections against unwarranted use of force 
by police by resurrecting Fourteenth Amendment substantive due process as 
a relevant constitutional standard that federal courts should use in § 1983 
police use-of-force cases. But once again, Graham’s relevance is framed 
solely through the lens of constitutional standards without a closer 
examination of how it has reconfigured federal courts’ understanding of the 
nature of § 1983.134 The assumption is that the work needed to fix 
constitutional tort litigation regarding police violence is within the realm of 
changing the standard without being attentive to the developments 
happening regarding federal courts’ shifting posture towards the purpose and 
nature of § 1983. While Cover has a deep appreciation for how the Graham 
standard is poorly aligned with the history and original purpose of § 1983, 
the one-sided nature of his argument leaves the Graham decision and its 
overarching impact without a full investigation.  
 
 132. Id. at 71. 
 133. Id. at 89 (quoting Bell v. Irwin, 321 F.3d 637, 640 (7th Cir. 2003)).  
 134. Cover highlights Graham’s role in delineating the differential standards that might apply to an 
abused person depending on where the person is in the criminal justice process. He notes:  

Whereas, once a person is in custody or detained, the Fifth and Fourteenth Amendment’s due 
process right is implicated. And once a person is convicted or punished, the Eighth 
Amendment’s ban on cruel and unusual punishment governs. As a result, in each scenario, 
which may differ factually only to the extent that “force is applied outside the police car, in the 
police car, or at the jail a few minutes later,” varying standards will apply that may lead to 
different outcomes despite the common abuse.  

Cover, supra note 42, at 1803 (quoting Wells, supra note 65, at 658).  
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Arthur Garrison provides an overview of the relationship between the 
Fourth Amendment and civil liability in police use-of-force cases in his 
article Criminal Culpability, Civil Liability, and Police Created Danger. 
Like other writers in this area, Garrison identifies Graham as establishing 
the constitutional standard for what is considered excessive use of force but 
keeps the conversation about Graham largely separate from his discussion 
of federal courts’ understanding of § 1983 litigation. Therefore, the issue of 
liability becomes a rather stagnant conversation about constitutional 
standards and acknowledged immunities from prosecution enjoyed by police 
officers.135 There are important opportunities for examining Graham’s 
impact on § 1983 litigation beyond limited framings of constitutional 
standards that are missed by Garrison and other authors.  

James Park puts forth a passionate defense of constitutional torts in the 
face of their growing criticism as being incapable of deterring future bad 
behavior by government officials. In discussing Graham, Park argues that 
the Graham decision provides a standard that offers broader protections for 
individuals being stopped under the Fourth Amendment than those who are 
incarcerated and have their excessive-force claims adjudicated under the 
Eighth Amendment.136 For Park, this is an example where “the constitutional 
tort action has not served solely to passively compensate and deter rights 
violations. Instead it has contributed to the definition of individual 
rights . . . .”137 However, Park continues this tradition of isolating Graham’s 
relevance in constitutional torts as defining standards as opposed to 
investigating its constitutive impact on how federal courts approach § 1983 
litigation regarding police use of force.  

It is clear from these two sets of literature that Graham has been 
 
 135. As an example, Garrison writes,  

One remedy for violations of constitutional rights is the filing of a Section 1983 civil liability 
law suit against the police. Section 1983 allows for the awarding of civil damages for violations 
of constitutional rights. The Court held that the mere violation of a constitutional right alone 
does not establish civil liability. To establish civil liability, a plaintiff must prove two elements. 
First, a constitutional right must be violated; and second, the government entity does not enjoy 
immunity from civil liability.  

Arthur H. Garrison, Criminal Culpability, Civil Liability, and Police Created Danger: Why and How 
the Fourth Amendment Provides Very Limited Protection from Police Use of Deadly Force, 28 GEO. 
MASON U. C.R. L.J. 241, 251–52 (2018). 
 136. Park notes that  

[t]he Court reasoned that a broader standard was justified than in the prison setting because 
unlike prisoner rights claims, police brutality claims involve individuals who have not been 
convicted of a crime. It is presumptively less appropriate to use force that could lead to injury 
in a non-prison setting. Because individuals who have been arrested have not been convicted 
of crimes and are a diverse range of people, there are fewer cases where it will be necessary for 
the police to apply force. Moreover, the relationship between suspects and police is not as 
continuous as the relationship between prisoner and prison guard. As a result, the social 
concerns invoked by prison management are not as strong in the context of police stops.  

Park, supra note 39, at 439. 
 137. Id. at 440. 
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narrowly framed as a decision that is important for constitutional law and 
criminal procedure, but has little significance for how federal courts 
approach constitutional tort claims. In the next part, we attempt to fill this 
gap in the literature by investigating whether Graham impacted how courts 
think through § 1983 claims regarding police use of force.  

III.  RESEARCH QUESTION AND METHODS 

Legal scholars have explored Graham’s impact in terms of how the 
decision shifted and consolidated the constitutional standard regarding 
police use of excessive force in a manner that focuses the judicial inquiry 
solely on the Fourth Amendment and deferential notions of objective 
reasonableness. But there is little understanding of how this Supreme Court 
decision may have influenced statutory remedies available to victims of 
police excessive force—particularly those who raise claims through § 1983. 
Thus, our research question asks how, if at all, did Graham impact the nature 
and concept of § 1983 excessive force litigation? We are particularly 
interested in possible changes in how federal courts conceptualized the 
purpose of § 1983 (such as a group versus individual remedy), the role of 
race and racial history in how courts understand and apply the statute, and 
how courts think about the relationship between § 1983 and other 
constitutional amendments. In examining these issues, we seek to develop a 
qualitative understanding of how Graham may have shaped the trajectory of 
federal courts’ § 1983 decisions.  

A.  CODING  

Our coding system is designed to uncover the ways that Graham may 
have shifted § 1983—conceptually and practically—as part of overarching 
changes to constitutional law in the police violence context. We examined 
two time periods: (a) from after Monroe in 1961 through the Graham 
decision in 1989 and then (b) from just after Graham in 1990 to 2016. We 
began with Monroe because it represents the doctrinal flashpoint for 
§ 1983’s modern paradigm. Monroe was decided in 1961, so we began our 
sample with 1962—the first full calendar year in which federal courts 
adhered to Monroe’s holding. This first sample of cases continued up to the 
Supreme Court’s decision in Graham, which shifted police violence 
jurisprudence overall. Since Graham was decided roughly mid-year (May 
15, 1989), the first sample of cases ended in 1988, and we excluded cases 
decided in 1989. We then developed a second sample from 1990 until 2016. 
Thus, we sampled federal cases from two equal time periods: from the 
beginning of 1962 to the end of 1988, and then from the beginning of the 
first full year after Graham (1990) through the end of 2016.  
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For each of the two time periods, we numbered and randomly selected138 one 
hundred federal reported cases and coded them using the codes in the chart 
below. We searched for the term “Section 1983”; any use of the terms 
“excessive force,” “police use of force,” “use of force,” “police violence,” 
“police brutal/brutality,” or “police” within five words of “violence”; and a 
sub-search to further narrow the results to only include cases mentioning 
police. We chose these terms to capture different terminologies that could 
refer to cases that involve police use of excessive force. The search for these 
terms in the first sample (1962–1988) resulted in 985 reported federal cases. 
For the 1990 to 2016 period, our search resulted in 2,691 federal reported 
cases. For both time periods, our inclusion criteria were (1) cases where 
plaintiffs brought § 1983 suits (2) against the police for using excessive 
force. We excluded cases involving pre-trial detention, non-investigatory 
stops, incarceration, and § 1983 suits solely against municipalities that did 
not discuss the underlying excessive-force claim. Once we had two hundred 
qualifying cases (one hundred for each period), we began coding.  
 

TABLE 1.  Codes  
1. History: Yes 
or No: “Ku Klux 
Klan Act” or 
“Enforcement 
Acts” or “Civil 
Rights Act of 
1871.”  

 

2. Amendments: (A) 
“Fourth Amendment,” 
(B) “Fourteenth 
Amendment,” (C) “Both 
Fourteenth and Fourth 
Amendments,” (D) 
“Neither Fourteenth nor 
Fourth Amendments” 
(such as just § 1983).  

 

If (C), was the Fourteenth 
Amendment claim (i) 
rejected or (ii) accepted? 

 

3. Race: (A) 
“Race of Victim,” 
(B) “Race of 
Officer,” (C) 
“Environmental 
Descriptor 
(Racialized 
Proxies).” 

 

4. Graham: Yes 
or No: “Graham.”  

 

If “Graham” was 
mentioned, was it 
regarded as (A) 
controlling or (B) 
not?  

 

 
We selected these codes because they might help illuminate the impact, 

if any, that the Graham decision had on § 1983 litigation. First, in line with 
the historical discussion above, we engaged in a qualitative assessment of 
how frequently courts mentioned the names originally associated with the 
private cause of action now found at 42 USC § 1983. Code 1 attempted to 
 
 138. Cases were selected using Google’s random number generator. 
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capture whether the case mentioned the original Act through which § 1983 
came into being, whether it is the Ku Klux Klan Act, Civil Rights Act of 
1871, or the Enforcement Acts. More specifically, as described in the chart 
above, we coded “Yes” if one of the original names of the Act was mentioned 
by the court in the excessive-force case, thus permitting this historical 
signifier to be present. The objective of coding for whether the name of the 
original Act was enunciated by the court pertains to the presence or erasure 
of this history and the importance of this history for allowing § 1983 as a 
legal avenue to have the anti-subordinative capacity it once could have. This 
code served as a proxy for understanding the extent to which racialized 
origins of § 1983 are acknowledged by federal courts, insofar as this history 
is always relevant. Through this code, we sought to uncover and track how 
courts over time have de-historicized § 1983, separating it from the statutory, 
political, and social upheaval of the time period and thereby diminishing its 
structural impact.  

Regarding Code 2, we tracked which constitutional amendments the 
case mentioned in discussing the use of force incident. While the holding of 
Graham explicitly moved the constitutional question of excessive force to 
the Fourth Amendment, it is nonetheless useful to track how the conversation 
shifted in relation to discussions pertaining to civil remedies provided by 
§ 1983 before and after Graham. This code allowed us to better understand 
the nature of Graham’s impact in altering the relationship between § 1983, 
the Fourteenth, and Fourth Amendments.139 The purpose of this code is to 
explicate how, before Graham, § 1983 as a legal mechanism could function 
by itself without being tied to a specific constitutional provision or could 
work in conjunction with Fourteenth Amendment provisions such as 
substantive due process or equal protection. From a conceptual standpoint, 
this contrasts sharply with the post-Graham excessive-force jurisprudence 
which, as we have contended elsewhere, is a futile protection due to both 
historical and contemporary prescriptions tied to the Fourth Amendment that 
severely limit any potential for systemic acknowledgment of law 
enforcement’s disparate treatment of racial minorities. We also sought to 
capture and describe how Graham might signify a distancing of § 1983 from 
its organic and originating links to the Fourteenth Amendment. When the 
Fourteenth Amendment was mentioned along with the Fourth Amendment, 
we further coded for how the Fourteenth was being treated in order to see 
whether it was rejected or accepted as viable. As discussed below, by 
“rejected,” we mean it was mentioned in the case but not actually used in the 
excessive-force calculus, whether the court explicitly rejected it (such as 
stating that it was the wrong standard) or simply did not bring it up again and 
 
 139. See Obasogie & Newman, supra note 5. 
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instead relied on the Fourth Amendment. When mentions of the Fourteenth 
Amendment were ambiguous (such as it being uncertain whether it was 
rejected or accepted), we coded it as being accepted. 

For Code 3, we sought to capture the ways in which race was discussed, 
specifically in terms of how often cases before and after Graham mention 
the race of the officer or victim. This allowed us to get a sense of whether 
the Graham decision might impact the visibility of race in § 1983 cases. 
While we do not make claims around causality, an increase or decrease in 
the mentioning of race signals the manner in which race enters the judicial 
lexicon and analysis of police violence, which is often a racialized 
phenomenon. For the 1990–2016 set of sampled cases, we also tracked how 
and whether Graham itself was mentioned in order to specifically capture 
how cases engage with the decision for § 1983 purposes. In Code 4, we 
coded for whether it was controlling or not controlling when discussed. 

IV.  FINDINGS  

 The findings from our qualitative examination of two hundred federal 
court decisions are visually depicted in Figure 1. Overall, these data led to 
three separate conclusions. First, a marked post-Graham decrease (29%) in 
judicial descriptions of the historical language legislatively tied to the § 1983 
statute (Ku Klux Klan Act, Enforcement Act, etc.) highlights a waning 
interest in or commitment to acknowledging the original purpose and context 
of § 1983 causes of action. Second, a centralizing of the Fourth Amendment 
post-Graham (increased by 49%) as the constitutional hook for § 1983 
claims and a decentering of the Fourteenth Amendment (decreasing by 22%) 
reflects federal courts’ separation of § 1983 from the anti-subordinative 
orientation of the Fourteenth Amendment and reconsolidation toward the 
individualizing logic of the Fourth Amendment. Further, this occurred 
alongside a diminishing of § 1983 as a standalone basis from which to seek 
civil remedies for police excessive force (cases only involving § 1983 
without reference to a constitutional amendment decreased 34%). Third, 
while race was not mentioned in the pre-Graham dataset in abundance, it 
decreased in more recent years (down 10%). Each of these trends and their 
consequences are discussed below.  
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FIGURE 1.  Section 1983: Pre-Graham versus Post-Graham 

	
 

A.  MINIMIZING AND ERASING A RACIALIZED HISTORY 

 We begin by assessing the extent to which federal court decisions have 
separated § 1983 from its original descriptive names: the Ku Klux Klan Act, 
“Enforcement Acts,” or the Civil Rights Act of 1871.140 In our survey of 
cases, these data reveal a significant difference in frequency in which the 
descriptive names of § 1983 are mentioned in a given use-of-force case 
before and after Graham. Pre-Graham, the original descriptive names of 
§ 1983 were mentioned 32% of the time in federal cases seeking civil 
remedies for excessive force used by the police. After the Graham decision, 
these descriptive names were only mentioned 3% of the time. This means 
that before Graham, roughly one-third of the cases included, at the very least, 
an implicit reference to the historical moment in which § 1983 was 
produced—a time when the ‘Ku Klux Klan’ was inciting immeasurable 
racial violence and “civil rights” emerged as a legal mechanism to protect 
minorities, enforce new constitutional commitments, and hold people 
accountable. It is difficult to make causal claims between Graham and the 
language used in federal court decisions on police excessive force. Yet, the 
correlative nature of this data suggests that Graham reflects a rough 
approximation of a culturally and legally momentous divisor. Before the 
decision, there is modest judicial recognition of the past that is largely erased 
 
 140. Park, supra note 39, at 410; Rosenthal, supra note 39, at 70. 
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after Graham by flattening the issue and minimizing its rich meaning to a 
simple numerical portion of the United States Code—mere text and numbers 
without a past nor purpose. Graph 2 further depicts the impact that Graham 
had on how federal courts understood and described this statute. 
 
FIGURE 2.  Mentioning Historical Descriptors of Section 1983: Before and 
After Graham 

	
 

The distribution of federal cases that mention these descriptive labels 
before and after the 1989 Graham decision suggests that the case marked a 
shift in how courts conceived § 1983 claims. The way that Graham separates 
the constitutional conversation concerning excessive force from the 
Fourteenth Amendment—a group-conscious doctrinal space—and reorients 
it toward the individualist discourse of the Fourth Amendment may have led 
to more ahistorical judicial readings of § 1983.141  

For the courts that did acknowledge this history in their decisions, it 
happened in a few different ways—ranging from simple textual references 
to the descriptive name of the statute to brief discussions of the specific 
historical situation in which § 1983 was codified. An example of an explicit 
conversation of § 1983’s origins can be seen in a decision by a Michigan 
 
 141. See infra Part III. 



  

2022] COLORBLIND CONSTITUTIONAL TORTS 1179 

district court which wrote the following before Graham in 1983: “[Section] 
1983 was enacted April 20, 1871 as § 1 of the Civil Rights Act of 1871. That 
act was passed primarily in response to the increasing Ku Klux Klan 
terrorism in the South after the Civil War.”142 The court explicitly uses the 
terminology of “terrorism” to describe the onslaught of overt violence and 
degradation that Black Americans faced after the Civil War in 1871. Even 
the United States Supreme Court, writing in 1985, stated the following: “The 
specific historical catalyst for the Civil Rights Act of 1871 was the campaign 
of violence and deception in the South, fomented by the Ku Klux Klan, 
which was denying decent citizens their civil and political rights.”143 In this 
case, the Court acknowledges the “violence and deception” taking place 
during the time period, such that a specific protection—§ 1983—had to be 
created to provide a statutory mechanism for Black Americans to mobilize 
the power of the judiciary.144 

In another case, we see the court pointing to the descriptive name of 
§ 1983—the Civil Rights Act of 1871—while further allowing for a 
jurisprudential connection between a police excessive force case and the 
Fourteenth Amendment. In this instance, a federal district court in 
Pennsylvania wrote in 1977 that “Anthony Stevie Jones was allegedly shot 
and killed by defendant, police officer McElroy. Plaintiff, Anthony’s mother, 
sued in her capacity as administratrix of his estate and in her own behalf, 
basing the cause of action upon the Fourteenth Amendment to the 
Constitution and the Civil Rights Act of 1871.”145 This example 
demonstrates not only a court recognizing the history, but also a plaintiff 
bringing a police excessive-force claim specifically under the Fourteenth 
Amendment in combination with the Civil Rights Act of 1871 (§ 1983). As 
discussed in the next section, divorcing § 1983 from its history further 
separates it from the main race-conscious reform of that time period: the 
Fourteenth Amendment. Almost a third (32%) of cases before Graham 
would include such references in their opinions, indicating at the very least 
some type of limited attention to the history of § 1983 and the racialized 
context in which it was formed. 

This finding begins to suggest that Graham does at least some work in 
erasing, rewriting, and de-racializing the historical and legislative context 
giving rise to § 1983. This obfuscates the Court’s role in turning a specific 
statutory remediation of racial discrimination tied to a transformative 
 
 142. Barnier v. Szentmiklosi, 565 F. Supp. 869, 872 (E.D. Mich. 1983), rev’d in part 810 F.2d 594 
(6th Cir. 1987) (citation omitted). 
 143. Wilson v. Garcia, 471 U.S. 261, 276 (1985). 
 144. Id. at 276–77. 
 145. Jones v. McElroy, 429 F. Supp. 848, 850 (E.D. Pa. 1977).  
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moment in American history into a seemingly race-neutral means to assist 
aggrieved individuals in pursuing civil causes of action. From this 
standpoint, moving from nearly a third (32%) of cases to 3% truncates the 
possibility of acknowledging the ongoing relevance of this history in 
properly situating racialized police violence and the failure of remedies to 
address it.  

B.  DE-CENTERING THE FOURTEENTH AMENDMENT, CENTERING THE 
FOURTH 

As discussed in Part I, § 1983 was developed following the Civil War 
and the creation of the Thirteenth and Fourteenth Amendments. One reason 
that Graham is an important Supreme Court decision is that while pre-
Graham excessive-force claims often examined the constitutionality of 
police behaviors through different legal rules—for example, substantive due 
process and equal protection—Graham required all such judicial inquiries to 
be assessed solely by the Fourth Amendment. We have discussed the impact 
of this process of channeling use-of-force doctrine exclusively into the 
Fourth Amendment domain elsewhere,146 but this Article is novel in its 
attempt to explore the statutory implications of this constitutional shift, 
specifically in terms of how courts conceptualize § 1983 claims. 

The data from our empirical assessment shows that in § 1983 litigation 
before Graham, the Fourth Amendment was invoked alongside the statute in 
9% of the cases; the Fourteenth Amendment was invoked with § 1983 in 
24%; both the Fourth and Fourteenth were referenced alongside the statute 
in 28%; and neither amendment was invoked (such as in excessive force 
claims that were based solely on § 1983) in 39%. This means that before 
Graham, the Fourth Amendment was not the most common constitutional 
terrain tied to § 1983 claims concerning excessive force by the police. It was, 
instead, the Fourteenth Amendment, which makes sense given that § 1983 
was developed and designed as an iteration of Congress’s Section 5 powers 
to enforce the provisions of the Fourteenth Amendment in countering racial 
subordination. Moreover, § 1983 was often discussed during this period on 
its own, as a legal vehicle that did not require any separate constitutional link 
to pursue its own mandate against the “deprivation of any rights.” 
 
 146. In our prior work in the Northwestern Law Review, our dataset was constructed broadly 
through search terms that emphasized “police, police officer, and excessive force or use of force,” giving 
rise to a more expansive understanding of the various legal rules used by federal courts to examine this 
issue. See Obasogie & Newman, supra note 5, at 1482 n.76. In this current Article, our dataset is 
specifically comprised of § 1983 cases that deal with police use of force, which is part of a separate effort 
to understand how the Graham decision may have impacted federal courts’ understanding and application 
of this particular statute.  
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After Graham, we see a trend toward constitutionally grounding all 
excessive-force claims in the Fourth Amendment and away from the 
Fourteenth as well as a sharp reduction in allowing § 1983 to be used as a 
lone vehicle for remediation. Indeed, this shift reflects the very holding of 
the decision. Post-Graham, the Fourth Amendment alone was invoked in 
58% of the § 1983 cases; the Fourteenth Amendment alone was invoked in 
2%; both were invoked in 35%; and neither were invoked (such as in cases 
invoking just § 1983) in 5%.  

As these data suggest, Graham profoundly shifted the conversation 
regarding the appropriate legal mechanism for bringing § 1983 claims in 
relation to cases concerning excessive force by the police.147 This can be 
characterized as such: (1) centralizing the Fourth Amendment (the Fourth 
Amendment being the sole vehicle in just 9% of cases before Graham to 
58% afterwards); (2) de-centering the Fourteenth Amendment (the 
Fourteenth Amendment being the sole vehicle in 24% of cases before 
Graham, declining to 2% after the decision); and (3) displacing § 1983 as a 
claim unto itself (no Amendment mentioned in 39% of § 1983 cases prior to 
the Graham decision, declining to just 5% afterwards). 

Altogether, Graham serves to mark the process of shaping judicial 
discourse toward the inclusion of the Fourth Amendment and exclusion of 
the Fourteenth Amendment, along with a move away from an independent 
§ 1983. By making the Fourth Amendment—an inherently individualizing 
framework—the only way a plaintiff can articulate a constitutional violation 
for police use of force and simultaneously precluding the Fourteenth 
Amendment, the Court cut § 1983 off from the Fourteenth Amendment as 
well as the structural, race-conscious origins of this set of constitutional 
protections for Black Americans.148 While Baker v. McCollan first 
established that § 1983 had to be tied to a substantive right—in other words, 
that it was not something plaintiffs could assert as a standalone claim—the 
Graham Court ingrained this rule in the police excessive-force context.149 
Since every excessive-force claim had to refer to (a) a substantive right, not 
 
 147. Seventy-six percent of post-Graham cases mentioned Graham specifically.  
 148. Graham v. Connor, 490 U.S. 386, 388 (1989); see Devon W. Carbado, (E)racing the Fourth 
Amendment, 100 MICH. L. REV. 946, 1044 (2002) (“[The Court] carefully enlists the ideology of 
colorblindness to elide the complexities of race. As a result of this racial elision, people of color continue 
to experience the Fourth Amendment more as a technology of surveillance than as a constitutional 
provision that renders them ‘secure in their persons, homes, papers and effects.’ ”); Judith Butler, 
Endangered/Endangering: Schematic Racism and White Paranoia, in READING RODNEY KING/READING 
URBAN UPRISING 15, 18 (Robert Gooding-Williams ed., 1993) (“And because within this imaginary 
schema, the police protect whiteness, their own violence cannot be read as violence; because the black 
male body, prior to any video, is the site and source of danger, a threat, the police effort to subdue this 
body, even if in advance, is justified regardless of the circumstances.”). 
 149. Baker v. McCollan, 443 U.S. 137, 144 (1979). 
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just § 1983 as a general protection and (b) the Fourth Amendment, not the 
Fourteenth, this made it so that (c) § 1983 meant little apart from the rights 
tied to the Fourth Amendment.  

1.  Qualitative Assessments of Pre-Graham § 1983 Claims 
In addition to these descriptive figures concerning the shift in how 

§ 1983 was implemented before and after Graham, a qualitative assessment 
of the case law during these periods provides another vantage point from 
which to understand the impact that Graham had on § 1983 claims in federal 
courts. The language from decisions in which § 1983 claims were made in 
relation to excessive force further shows how Graham reoriented federal 
courts’ approach to understanding the scope of this civil remedy. For 
example, in a pre-Graham decision from 1988, a federal court in New Jersey 
noted that police excessive-force claims are the domain of the Fourteenth 
Amendment, not the Fourth: “Cases involving the use of excessive force by 
state authorities are determined under the rubric of the protected liberty 
interests of the Fourteenth Amendment. Therefore, we shall not needlessly 
wander afield into Fourth Amendment jurisprudence.”150 The language 
speaks to the act and perpetrator—“excessive force by state authorities”—as 
well as what it does to the victim—impacts their “protected liberty 
interests”—in a way that feels, reads, and evokes a different sense of the 
meaning of § 1983 as well as the continued implications of police violence. 
Section 1983 pertained to any situation in which a “person” who operated 
under “any statute, ordinance, [or] regulation” subjected someone else to 
“the deprivation of any rights.”151 Here, in this pre-Graham setting, we see 
the court dismissing the importance of the Fourth Amendment and instead 
saying that the Fourteenth Amendment is the correct constitutional reference 
point when seeking a § 1983 civil remedy for an instance of police excessive 
force that implicates liberty interests and protected rights.  

Similarly, in a district court case from Georgia in 1974, the court wrote 
that “the Fourteenth Amendment to the Constitution of the United States 
provides that no state shall deprive any person of his life or liberty ‘without 
due process of law.’ Among the plaintiff’s liberties was the liberty to be free 
from unlawful attacks upon the physical integrity of his person.”152 The court 
draws attention to the plaintiff’s right, under the Fourteenth Amendment, to 
not be deprived of his life without due process when subjected to police 
excessive force. In another case from 1967, a Minnesota district court wrote 
 
 150. Maida v. Andros, 710 F. Supp. 524, 525 (D.N.J. 1988) (emphasis added) (citations omitted). 
 151. 42 U.S.C. § 1983. 
 152. Palmer v. Hall, 380 F. Supp. 120, 133 (M.D. Ga. 1974), aff’d in part, rev’d in part, 517 F.2d 
705 (5th Cir. 1975).  
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that “Section 1983 provides a cause of action against individuals acting 
under color of state authority to deprive a citizen of federally protected civil 
rights secured by the Fourteenth Amendment.”153 Here, § 1983 and the 
Fourteenth Amendment are linked, such that the Fourteenth Amendment is 
the area of the Constitution that is applicable. Another court—a Louisiana 
district court in 1972—characterized Supreme Court jurisprudence at the 
time as such: “The Court read Section 1983 as legislation to enforce the 
Fourteenth Amendment and it is upon those general due process grounds that 
persons seek damages where officers use unreasonable physical 
violence.”154 When someone was subjected to physical, unreasonable 
violence—to this court—it meant a Fourteenth Amendment violation at that 
time. Similarly, in a Third Circuit case from 1981, the court stated that a “law 
enforcement officer’s infliction of personal injury on a person by the 
application of undue force may deprive the victim of a fourteenth 
amendment ‘liberty’ without due process of law.”155 Even where a court 
might discuss both the Fourth Amendment as well as the Fourteenth—as the 
Sixth Circuit did in a 1986 case—it still included “guidelines for determining 
whether a police officer’s use of force in effecting an arrest violated the due 
process clause of the Fourteenth Amendment” in discussing the plaintiff’s 
excessive-force claim.156 Thus, the Fourteenth Amendment, liberty, and due 
process are all brought into the discussion as key elements of an § 1983 
excessive-force claim. 

As is clear from these examples, the Fourteenth Amendment was not 
merely viable, but central to how police violence was understood in many 
jurisdictions. These cases show a qualitative respect for the Fourteenth 
Amendment as a reference point in regard to § 1983 and police use of force. 
In other words, § 1983, the Fourteenth Amendment, and excessive-force 
inquiries were jurisprudentially connected. After Graham, as discussed 
below, this discourse changed to one that signaled a break from the 
Fourteenth Amendment and a consolidation of police excessive force claims 
under the purview of the Fourth Amendment.  

2.  Qualitative Assessments of Post-Graham § 1983 Claims 
In post-Graham § 1983 case law, we see the Fourth Amendment 

enacted and entrenched as the only way to think about and analyze police 
violence and, in this, the dominance of the officer-centric “objectively 
reasonable” test. In one case from a Connecticut district court in 2004, the 
 
 153. Daly v. Pedersen, 278 F. Supp. 88, 91 (D. Minn. 1967). 
 154. Love v. Davis, 353 F. Supp. 587, 590 (W.D. La. 1972).  
 155. Black v. Stephens, 662 F.2d 181, 188 (3d Cir. 1981). 
 156. Waggoner v. Mosti, 792 F.2d 595, 601 (6th Cir. 1986) (Krupansky, J., dissenting). 
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court wrote that the “Supreme Court held that such excessive force claims 
cannot be brought on due process grounds. [citing Graham]. . . . Hence, 
excessive force claims may only be raised under the Fourth Amendment.”157 
The court cites Graham as setting the precedent that all force claims are to 
come before the court in the form of Fourth Amendment claims—not due 
process or other Fourteenth Amendment claims—which then constrains the 
conversation concerning the appropriateness of a civil remedy under § 1983. 
A Fifth Circuit case from 1995 offers similar language: “All claims that a 
law enforcement officer has used excessive force—deadly or not—in the 
course of an arrest, investigatory stop, or other ‘seizure’ of a free citizen, are 
analyzed under the Fourth Amendment and its ‘reasonableness’ standard. 
[citing Graham].”158 As a Missouri district court put it: Due to Graham’s 
mandate, the plaintiff’s “Fourteenth Amendment Due Process Clause claim 
fails as a matter of law.”159  

Along these lines, a Mississippi district court in 2013 noted: “The U.S. 
Supreme Court made it clear in Graham . . . that excessive force claims are 
to be analyzed under a Fourth Amendment ‘objective reasonableness’ 
standard, rather than under a Fourteenth Amendment due process 
analysis.”160 In this language, we see the court articulating Graham’s 
significance in a parallel fashion. The Fourteenth Amendment is defunct for 
police excessive-force claims, and the Fourth Amendment and its “objective 
reasonableness” standard reigns. Similarly, a New Jersey district court in 
1996 said that excessive force “must be measured under an objective 
reasonableness standard,” once again pointing to Graham.161 Finally, from a 
district court in New Jersey in 2006:  

The Supreme Court has held that all claims of excessive force by law 
enforcement officers in the course of an arrest, investigatory stop, or other 
“seizure” of a person are properly analyzed under the Fourth 
Amendment’s “objective reasonableness” standard, rather than under a 
substantive due process standard. [citing Graham]. . . . There is no dispute 
that Plaintiff was subject to a seizure by police, and thus the only question 
before this Court is whether the force used to effect the seizure was 
reasonable given the circumstances.162 

Like the other courts, the court here blocks the possibility of the 
 
 157. Holeman v. City of New London, 330 F. Supp. 2d 99, 110 (D. Conn. 2004) (emphasis added), 
rev’d in part, appeal dismissed in part, 425 F.3d 184 (2d Cir. 2005). 
 158. Brown v. Bryan County, 53 F.3d 1410, 1414 (5th Cir. 1995).  
 159. Green v. Missouri, 734 F. Supp. 2d 814, 840 (E.D. Mo. 2010).  
 160. Hancock v. City of Greenwood, 942 F. Supp. 2d 624, 627 (N.D. Miss. 2013) (emphasis added). 
 161. Ridgeway v. Woolwich Twp. Police Dep’t.,  924 F. Supp. 653, 657 (D.N.J. 1996). 
 162. Gravely v. Speranza, 408 F. Supp. 2d 185, 190 (D.N.J. 2006), aff’d, 219 F. App’x 213 (3d Cir. 
2007).  
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Fourteenth Amendment in saying that, when a seizure occurs, the “only 
question” is whether it was reasonable under a Fourth Amendment 
assessment pursuant to Graham.163 It is clear that the only constitutional 
vehicle that can be mobilized to remedy excessive force is the Fourth 
Amendment. And limiting the constitutional question in this manner affects 
the viability of § 1983 claims in each of the aforementioned cases.  

Even when both the Fourth and Fourteenth Amendments were 
mentioned post-Graham, the Fourteenth was largely rejected or 
distinguished.  For example, in a 2012 § 1983 case from the U.S. District 
Court for the District of New Mexico where both Fourth and Fourteenth 
Amendment claims are made, the court notes, “As a preliminary manner, the 
Court will examine all of D. Tanner’s excessive force claims as they relate 
to [Officer] Taylor under the Fourth Amendment only, because the Supreme 
Court has mandated that this procedure is the appropriate one for excessive 
force claims.”164 Another federal district court in New Jersey similarly 
rejects the § 1983 claim tied to the Fourteenth Amendment on analogous 
grounds: “The Supreme Court has held that all claims of excessive force by 
law enforcement officers in the course of an arrest, investigatory stop, or 
other ‘seizure’ of a person are properly analyzed under the Fourth 
Amendment’s ‘objective reasonableness’ standard, rather than under a 
substantive due process standard.”165 Even when mentioned briefly by the 
court, it was primarily to say that the Fourteenth Amendment is no longer 
relevant to the discussion of police excessive force and therefore not 
available as part of a § 1983 claim for a civil remedy.  

With these examples, we see evidence from the courts in which they 
clearly abide by Graham’s mandate that the Fourth Amendment is the sole 
area of the Constitution for comprehending police excessive force claims, 
therefore limiting the scope of § 1983 arguments. By rejecting plaintiffs’ 
claims that call upon other areas of the Constitution, federal courts 
participate in limiting understandings of police excessive force to the 
individualized dynamics of the Fourth Amendment—focusing on whether 
an individual bad officer did something wrong to an individual citizen—
rather than appreciating the group dynamics and notions of structural racism 
giving rise to the Fourteenth Amendment and § 1983 itself.  
 
 163. Id.  
 164. Tanner v. San Juan Cnty. Sheriff’s Off., 864 F. Supp. 2d 1090, 1127 (D.N.M. 2012) (emphasis 
added). 
 165. Gravely, 408 F. Supp. 2d at 190; see also Telepo v. Palmer Twp., 40 F. Supp. 2d 596, 607 
(E.D. Pa. 1999) (“In Graham v. Connor, the Supreme Court held that all claims that law enforcement 
officers have used excessive force are to be analyzed under the Fourth Amendment ‘reasonableness’ 
standard. Thus, plaintiff’s excessive force claim is properly analyzed under the Fourth Amendment, rather 
than the Fourteenth Amendment.” (citations omitted)), aff’d, 242 F.3d 371 (3d Cir. 2000). 
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Taken together, the descriptive statistics from our study along with the 
qualitative assessment of the cases from these two periods highlight the 
significance of the Graham decision in fundamentally changing the nature 
and possibilities of § 1983 claims regarding civil remedies for instances 
where police use excessive force. By divorcing § 1983 from the Fourteenth 
Amendment, Graham forces § 1983 down a doctrinal path where it becomes 
separated from the constitutional provision that brought it into being and 
justified its importance to the Reconstruction-era project of rejecting white 
supremacy, ending racial terror, and allowing Blacks to enjoy the full 
privileges of citizenship. Thus, with Graham, the § 1983 statutory pursuit of 
civil remedies became linked to a Fourth Amendment assessment of 
constitutional rights that it did not have much connection to—doctrinally or 
historically—apart from the fact that the violence Black Americans faced in 
the 1870s and a right to be free from unreasonable searches and seizures 
overlap in a theoretical space devoid of any meaningful understanding of 
United States racial history. The 1989 Graham decision became the doctrinal 
moment in which the Court effectively decided that Reconstruction-era 
history was null and void for the purposes of implementing § 1983, de-
racializing and de-historicizing a vehicle for civil remediation that was 
created for the specific purpose of racial justice in light of the grave wrongs 
suffered by African-Americans for several centuries. Thus, the Fourteenth 
Amendment is largely dead when it comes to § 1983 claims for civil 
remedies regarding police excessive force. The history originally tied to the 
statute—of enslavement, oppression, and subordination—is buried along 
with it. 

C.  DE-RACIALIZING § 1983 LITIGANTS 

The last element of our study looks at how the race of litigants was 
mentioned or described in the § 1983 decisions by federal courts before and 
after the Graham decision. This empirical measure compliments the 
previously discussed findings by examining how often the race of plaintiffs 
and defendants were discussed in § 1983 litigation and how the Graham 
holding might impact this. The Supreme Court’s decision in Graham itself 
does not mention that the plaintiff, Dethorne Graham, is Black. Nor does it 
mention the race of the officers.166 Nevertheless, the data from our sample 
demonstrates that the case marks a meaningful discursive shift in how race 
is discussed when § 1983 claims are being made. Before Graham, the race 
of the victim only was mentioned 15% of the time and the race of both the 
victim and officer 5%; 80% of these cases did not mention the race of 
 
 166. See generally Graham v. Connor, 490 U.S. 386 (1989). 
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either.167 Post-Graham, the race of the victim only was mentioned 8% of the 
time and the race of the officer only 1%, with 1% mentioning both. Ninety 
percent of the cases sampled after Graham did not mention the race of either. 
Thus, after Graham, there was a 10% decrease in the frequency that race was 
mentioned in the case. 

It is clear that federal courts reviewing excessive-force cases with 
§ 1983 claims were not necessarily race-conscious in any ideal sense before 
Graham. Yet, our data shows that courts during this pre-Graham period were 
more likely to see race as a relevant part of § 1983 claims than after the 
Graham decision. For instance, in the pre-Graham sample of cases, this 
could be as simple as mentioning that the victim was African-American as 
part of the description of the facts giving rise to § 1983 claims. As one court 
wrote in 1984: “Civil rights action was brought by black victim’s siblings 
and on behalf of estate of victim and estate of victim’s father to recover 
damages in connection with fatal shooting of victim by city police 
officer . . . .”168 In another case from 1985: “Plaintiff is a black woman, age 
53, who has filed a civil rights complaint against the Borough of Aliquippa 
and a police officer, Daniel LaRue, employed by it.”169 Finally, in a case 
from 1986: “Two brothers brought civil rights action against sheriff and two 
deputies, alleging defendants maliciously arrested one brother, maliciously 
arrested other brother without probable cause, used excessive force, 
maliciously impounded automobile, and conspired against brothers, who 
were black.”170 Thus, with these examples, we see the courts explicitly 
mentioning the race of the victims. At the very least, this indicates a 
willingness to note the importance of race in civil rights suits in the police 
excessive-force context—a willingness that decreased after Graham.  

Given the fact that § 1983 emerged in the midst of a post-Civil War 
moment of racial conflict and campaigns of unbridled white terrorism, the 
race of the victims and the race of the perpetrators ought to matter greatly 
for § 1983 purposes. Although civil rights plaintiffs are not always racial 
minorities and officers of color may at times be responsible for depriving 
rights, it is important for federal courts to track these dynamics as the identity 
of the victim and perpetrator are at the core of the statutory and judicial 
obligations embedded in § 1983 claims. Police violence is a systemic, 
structural problem that is often racialized given its disproportionate impact 
 
 167. In the 5% of sampled cases where the race of an officer appeared in the decision, it always 
occurred when the race of the victim was also mentioned. This explains the 80% of cases that did not 
mention the race of an officer or victim.  
 168. Bell v. City of Milwaukee, 746 F.2d 1205, 1205–06 (7th Cir. 1984), overruled by Russ v. 
Watts, 414 F.3d 783 (7th Cir. 2005).  
 169. Gant v. Aliquippa Borough, 612 F. Supp. 1139, 1141 (W.D. Pa. 1985). 
 170. Leslie v. Ingram, 786 F.2d 1533, 1533 (11th Cir. 1986). 
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on communities of color and its longstanding history as a means of state-
sponsored terror and social control. Moreover, the language of § 1983 deals 
with any “person” who is acting “under color” of law—for example, the 
police—who subjects a “person” to “the deprivation of any rights.”171 
Violence and the “deprivation of any rights” that § 1983 was designed to 
protect against—or at least provide a constitutional remedy to seek redress 
for—involves, in the most basic sense, articulating who was involved. The 
fact that just 10% of § 1983 excessive force cases after Graham identified 
the race of the plaintiff or officer speaks to how de-racialized § 1983 has 
become. This is a remarkable figure in light of the statute’s deeply racial 
history, purpose, and context.  

To be clear, the data from this study is not able to make any definitive 
causal claims between the Graham decision and any subsequent judicial 
discourse. Nevertheless, taken as a whole, the correlative nature of these 
qualitative and quantitative findings suggest that Graham’s impact has not 
been limited to the realms of constitutional law or criminal procedure. 
Rather, these data suggest that Graham has had material implications for 
constitutional torts in terms of how federal courts have understood the nature 
and context of statutory enforcement mechanisms. These findings draw 
attention to how (1) Graham precipitated an erasure of § 1983’s history from 
federal court decisions regarding police use of force, (2) solidified the 
separation of § 1983 from its core original connections with the Fourteenth 
Amendment and recasting police use-of-force claims as individual disputes 
judicially mediated through tropes of “reasonableness,” and (3) led to the 
further de-racialization of litigants in § 1983 claims in a manner that makes 
race appear irrelevant to how police use force in certain communities. The 
failure to acknowledge Graham’s impact beyond meditations on 
“reasonableness” contributes to the incomplete reading that legal scholars 
currently have of Graham as well as the often one-dimensional framing of 
police use of force as a function of individual or organizational failures.172 
The Graham decision has become naturalized as simply providing a new 
constitutional standard, which resists an appreciation of how the case may 
have reoriented an entire jurisprudence regarding police use of force. 
Through this empirical investigation, we can begin to understand the 
reverberating impact this decision may have had on many aspects of police 
use-of-force inquiries. In the next Part, we develop colorblind constitutional 
torts as a theoretical model that captures the mutations to § 1983 litigation 
precipitated by Graham, which can further assist in this more comprehensive 
 
 171. 42 U.S.C. § 1983. 
 172. See Osagie K. Obasogie, More Than Bias: How Law Produces Police Violence, 100 B.U. L. 
REV. 771, 781 (2020).  
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evaluation of the decision’s impact.  

V.  COLORBLIND CONSTITUTIONAL TORTS 

Our findings suggest that the Supreme Court’s Graham decision played 
a notable role in entrenching colorblindness within judicial decisionmaking 
concerning § 1983 police excessive-force cases. Colorblindness is the 
normative idea that government and individuals ought not attend to race or 
racial difference and that race conscious efforts to remedy past 
discrimination are as morally and legally problematic as race conscious 
practices that stigmatize like slavery and Jim Crow.173 Colorblindness has 
different dimensions, and it is important to distinguish what it means as a 
theory of race and as a legal practice as we conceptualize its particular 
implications for constitutional torts. 

A.  COLORBLINDNESS AS RACE THEORY 

Joseph Graves describes colorblindness as “an ideology that allows 
persons of the dominant socially defined race (European Americans) to 
claim that racism is no longer the central factor determining the life chances 
of persons of non-European descent (particularly dark-skinned individuals 
of African descent).”174 This theoretical standpoint is important as a 
foundational value and purpose of colorblind ideology. It helps us 
understand the social function colorblindness plays in a post-Civil Rights 
society that, on its face, has committed to greater efforts at formal equality 
yet continues to be deeply invested in racial dominance that confers 
extraordinary social, economic, and political privilege.  

Colorblindness manages this tension by reframing race conversations 
through what Obasogie identifies as three disassociations.175 First, 
colorblindness acknowledges that race is a social construction and does not 
reflect any inherent or natural difference. But in doing so, it concludes that 
race is a complete fiction and should not be recognized at all. This represents 
a disassociation of the social significance of race, or an unwillingness to 
 
 173. For a discussion of colorblindness, see OSAGIE K. OBASOGIE, BLINDED BY SIGHT: SEEING 
RACE THROUGH THE EYES OF THE BLIND 116 (2014) (describing colorblindness as “more than about 
keeping race out of government decision making and the distribution of resources . . . [but also] about 
producing social and legal theories in which race is a trite characteristic with an ugly history that should 
nonetheless have no bearing on the present”). See generally Neil Gotanda, A Critique of “Our 
Constitution is Color-Blind,” 44 STAN. L. REV. 1 (1991); Ian Haney-López, Intentional Blindness, 87 
N.Y.U. L. REV. 1779 (2012); Ian F. Haney López, “A Nation of Minorities”: Race, Ethnicity, and 
Reactionary Colorblindness, 59 STAN. L. REV. 985 (2007); LANI GUINIER & GERALD TORRES, THE 
MINER’S CANARY: ENLISTING RACE, RESISTING POWER, TRANSFORMING DEMOCRACY (2002).  
 174. Joseph L. Graves Jr., Why the Nonexistence of Biological Races Does Not Mean the 
Nonexistence of Racism, 59 AM. BEHAV. SCIENTIST 1474, 1474 (2015).  
 175. OBASOGIE, supra note 173, at 115–16. 
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understand how socially constructed meanings have material impacts on 
groups and individuals. Second, colorblindness detaches race from notions 
of racial power to frame race as a frivolous individual trait (akin to eye color) 
rather than a shared group trait tied to histories of entrenched group 
subordination. This reflects a disassociation of the group dynamics of race, 
“whereby everybody is part of a group deemed to be racially equal without 
acknowledging power relations that produce group-based disadvantages 
among racial minorities and group-based privileges among Whites.”176 
Finally, colorblindness represents a disassociation with racial history and the 
inertia of social structure by aggressively not recognizing the many 
interlocking ways in which past disadvantage has tremendous implications 
for contemporary inequalities. From this standpoint, “colorblindness only 
has a moral commitment to leveling the playing field today and tomorrow 
by not acknowledging how centuries of unevenness between racial groups 
have fundamentally skewed opportunities and outcomes.”177 These three 
disassociations create the framework for a social ideology that can at once 
assert the importance of formal equality while feeling content with the 
current maldistribution of resources and opportunities tied to legacies of 
racial exclusion that inform current practices.  

In short, colorblindness freezes status quo inequalities and locks in178 
racial advantages that whites have accumulated over centuries. But it then 
rearticulates these inequalities as a function of individual merit rather than 
racial exclusion and plunder. Colorblindness is the necessary ideological 
lubricant to allow racism to persist and confer predictable advantages and 
disadvantages along a traditional racial hierarchy without any particular 
individual being identified as racist.179 All people have to do is buy into the 
idea that society is colorblind and then sit back and enjoy the perks. It is in 
 
 176. Id. at 116. 
 177. Id.  
 178. Daria Roithmayr argues that “past inequality has paved the way in each new generation for 
continuing inequality. Advantage has become self-reinforcing, and so has disadvantage. . . . This self-
reinforcing system of distribution of resources and opportunities has been operating for hundreds of years, 
built on the foundations of slavery and Jim Crow.” DARIA ROITHMAYR, REPRODUCING RACISM: HOW 
EVERYDAY CHOICES LOCK IN WHITE ADVANTAGE 7 (2014).  
 179. Eduardo Bonilla-Silva writes that  

whites have developed powerful explanations —which have ultimately become justifications—
for contemporary racial inequality that exculpate them from any responsibility for the status of 
people of color. These explanations emanate from a new racial ideology that I label color-blind 
racism. This ideology, which acquired cohesiveness and dominance in the late 1960s, explains 
contemporary racial inequality as the outcome of nonracial dynamics. Whereas Jim Crow 
racism explained blacks’ social standing as the result of their biological and moral inferiority, 
color-blind racism avoids such facile arguments. Instead, whites rationalize minorities’ 
contemporary status as the product of market dynamics, naturally occurring phenomena, and 
blacks’ imputed cultural limitations.  

EDUARDO BONILLA-SILVA, RACISM WITHOUT RACISTS: COLOR-BLIND RACISM AND THE 
PERSISTENCE OF RACIAL INEQUALITY IN THE UNITED STATES 2 (2006).  
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this context that colorblindness functions as a specific iteration of anti-
blackness180 in that it negates the historical circumstances that produce the 
disadvantages and inequities prevalent in Black communities yet places the 
remedial burden on individual self-help through success in the free market.  

Colorblindness goes beyond the delimiting function it has served in law 
and is constitutive of quotidian white supremacist ontologies and 
epistemologies regarding remedies to racism and racial injustice.181 
Generally, we can regard colorblind rhetoric as “discouraging discussions of 
racial matters and presuming that the best practice is to ignore the realities 
of racism.”182 As Ibram X. Kendi writes,  

The common idea of claiming “color blindness” is akin to the notion of 
being “not racist”—as with the “not racist,” the colorblind individual, by 
ostensibly failing to see race, fails to see racism and falls into racist 
passivity. The language of color blindness—like the language of “not 
racist” —is a mask to hide racism.183 

From housing to healthcare to employment, colorblindness functions 
beyond yet intertwines with legal regulatory systems to encourage 
“individuals and institutions to downplay the role of race and racism in the 
lives of the public.”184 Colorblindness is therefore both a way to think about 
racism, but also, thereby, a way to deal with or not deal with the 
manifestations of racism that infuse so many systems.   

Brown v. Board of Education largely served as the legal signifier of a 
divide between overt systems of racial terrorism and new forms of 
 
 180. Kihana Miraya Ross describes anti-blackness as  

the inability to recognize black humanity. It captures the reality that the kind of violence that 
saturates black life is not based on any specific thing a black person—better described as ‘a 
person who has been racialized black’—did. The violence we experience isn’t tied to any 
particular transgression. It’s gratuitous and unrelenting. Anti-blackness covers the fact that 
society’s hatred of blackness, and also its gratuitous violence against black people, is 
complicated by its need for our existence. For example, for white people—again, better 
described as those who have been racialized white—the abject inhumanity of the black 
reinforces their whiteness, their humanness, their power, and their privilege, whether they’re 
aware of it or not. Black people are at once despised and also a useful counterpoint for others 
to measure their humanness against. In other words, while one may experience numerous 
compounding disadvantages, at least they’re not black.  

Kihana Miraya Ross, Call It What It Is: Anti-Blackness, N.Y. TIMES: OPINION (June 4,  
2020), https://www.nytimes.com/2020/06/04/opinion/george-floyd-anti-blackness.html [https://perma. 
cc/LJQ9-AD&V].  
 181. KEEANGA-YAMAHTTA TAYLOR, FROM #BLACKLIVESMATTER TO BLACK LIBERATION 220 
(2015) (“ ‘[C]olorblindness’ [is] not . . . an aspiration, but . . . a political tool intended to deny the 
responsibility of the state and free-market capitalism for the disparities that perpetuate racial and 
economic inequality for African Americans.”). 
 182. TIM WISE, COLORBLIND: THE RISE OF POST-RACIAL POLITICS AND THE RETREAT FROM 
RACIAL EQUITY 18 (2010). 
 183. IBRAM X. KENDI, HOW TO BE AN ANTIRACIST 10 (2019). 
 184. WISE, supra note 182, at 19. 
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subordination hidden and coded in educational policies, crime bills, and 
welfare reform. But Brown took years of enforcement against white mob 
violence and terror,185 rebellion by Southern states, and implementation with 
“all deliberate speed.”186 The Civil Rights Movement further supported this 
shift away from de jure segregation. But the result has not been an integrated 
society. Rather, American society is distinguished by entrenched, protracted 
forms of racism that are embedded, unseen, or otherwise coded.187 
Colorblindness allows this shifting conception and manifestation of racism 
to happen. As Keeanga-Yamahtta Taylor writes, 

The threat of violence and rebellion curbed conservatives’ efforts to roll 
back the welfare state—at least initially. Instead of mounting a frontal 
attack on the Black insurgency, they deployed the language and logics of 
colorblindness in such a way as to distinguish between intentional racism 
and the effects of racism wherever race was not specifically mentioned. 
This helped to narrow the scope of the meaning of “race” at the onset of 
the post-civil rights period.188 

Each period has a different way to regulate race, and today’s has largely 
been dominated by colorblindness and post-racialism,189 negating the 
potentiality of real, substantive, and anti-subordinative remedies. It is 
important to note how colorblindness functions in concert with post-
racialism.190 If colorblindness signifies an ideological orientation to race and 
racism that does not see race and therefore does not see racism and the need 
for race-based remedies, post-racialism provides the backdrop for explaining 
that the overarching social context is one where race no longer matters.191 
As Ian F. Haney López states, “By truncating the meaning of racism, post-
racialism helps diffuse our moral responsibility to directly challenge these 
dimensions of race as well as the persistent inequality they protect and 
 
 185. See, e.g., Alexis Clark, Why Eisenhower Sent the 101st Airborne to Little Rock After Brown v. 
Board, HISTORY (Apr. 8, 2020), https://www.history.com/news/little-rock-nine-brown-v-board-
eisenhower-101-airborne [https://perma.cc/S2CQ-ZENQ]. 
 186. Brown v. Bd. of Educ. of Topeka, 349 U.S. 294, 301 (1955). 
 187. See IAN HANEY LÓPEZ, DOG WHISTLE POLITICS: HOW CODED RACIAL APPEALS HAVE 
REINVENTED RACISM & WRECKED THE MIDDLE CLASS (2014); see, e.g., TAYLOR, supra note 181, at 54 
(“In 1981, Republican Party strategist Lee Atwater explained how this was to be done and the role that 
colorblind politics could play: ‘You start out in 1954 by saying, “[N-word, N-word, N-word.] ” By 1968 
you can’t say “[N-word]”—that hurts you, backfires. So you say stuff like, uh, forced busing, states’ 
rights, and all that stuff, and you’re getting so abstract.’ ”). Please note that Atwater used the actual racial 
slur, which has been redacted here and replaced with bracketed euphemisms to comply with the Southern 
California Law Review’s stylistic guide.  
 188. TAYLOR, supra note 181, at 18. 
 189. See, e.g., Ian F. Haney López, Is the “Post” in Post-Racial the “Blind” in Colorblind?, 32 
CARDOZO L. REV. 807, 808 (2011) (“[P]ost-racialism must be assessed against the dominant racial 
ideology of our time—colorblindness.”). 
 190. See, e.g., id. 
 191. See Sumi Cho, Post-Racialism, 94 IOWA L. REV. 1589, 1601–02 (2009).  
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produce.”192  
The presumption that we exist in a post-racial society undergirds and 

perpetuates colorblind ideological orientations to legal and social issues by 
obfuscating the systemic nature of racism. In turn, the idea that we are post-
race inhibits any sense of rectifying the impact of structural patterns of 
racism.193 Tim Wise writes that “the problem with colorblindness and post-
racial liberalism is that they ignore the different ways in which we experience 
the society around us.”194 Colorblindness and post-racialism not only 
ontologically define our worldviews, they also constrict how we understand 
structural racism. In the next Section, we connect these overarching 
definitions of colorblindness and post-racialism to the specific role 
colorblind analyses of the Constitution have played in shaping remedies for 
systemic and institutional racism.  

B.  COLORBLIND CONSTITUTIONALISM 

The law—and actors in the legal sphere— often considers itself neutral, 
and colorblindness functions in an acute and specific way in this context. It 
began with Justice John Marshall Harlan’s dissent in Plessy v. Ferguson in 
1896, in which he declared, “Our Constitution is color-blind, and neither 
knows nor tolerates classes among citizens.”195 Plessy upheld a Louisiana 
state law mandating racial segregation in railroad cars. By holding that state-
enforced racial separation of railway passengers did not offend the 
Fourteenth Amendment, Plessy gave legal support to decades of Jim Crow 
segregation laws that did not end until the Supreme Court’s decision in 
Brown v. Board of Education in 1954.  

It is in this context that Harlan’s dissent is often understood as a 
progressive vision of racial equality that was ahead of its time, leading many 
to embrace colorblindness as a mantra of social inclusion.196 Andrew Kull, 
author of The Color-Blind Constitution—a book-length historical account of 
colorblindness in constitutional law—states that “Harlan’s famous dissent in 
Plessy is customarily praised as a glowing affirmation of human rights.”197 
 
 192. Haney López, supra note 189, at 829–30. 
 193. TAYLOR, supra note 181, at 189 (“Black people from coast to coast have led a struggle to 
expose the existence of an urban police state with suburban outposts. It has shown the country the depths 
of the lie that we live in a colorblind or postracial country.”). 
 194. WISE, supra note 182, at 19. 
 195. Plessy v. Ferguson, 163 U.S. 537, 559 (1896). 
 196. This critique of colorblind constitutionalism was first discussed in OBASOGIE, supra note 173. 
For an extended discussion of this reading of Plessy, see OBASOGIE, supra note 173, at 118–21. 
 197. ANDREW KULL, THE COLOR-BLIND CONSTITUTION 130 (1992). Kull also states that 

Plessy embodies both our constitutional law of racial discrimination and its antithesis, 
crystallized in Justice Harlan’s dissent; and the legacy of the case is the choice it presents us. 
With Justice Harlan’s dissenting opinion, the color-blind Constitution became one of the 
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However, what is curious about this popular framing of Justice Harlan as a 
race progressive is that it universally ignores or diminishes198 the passage 
that comes right before Harlan’s famous declaration:  

The white race deems itself to be the dominant race in this country. And 
so it is, in prestige, in achievements, in education, in wealth, and in power. 
So, I doubt not, it will continue to be for all time, if it remains true to its 
great heritage, and holds fast to the principles of constitutional liberty. But 
in view of the Constitution, in the eye of the law, there is in this country 
no superior, dominant, ruling class of citizens. There is no caste here. Our 
constitution is color-blind, and neither knows nor tolerates classes among 
citizens.199  

Reading Harlan’s statement in this context reveals that the very idea of 
constitutional colorblindness emerged out of a moment where he openly 
glorified and embraced white supremacy. Kull and many others 
misunderstand the nature of the debate between Harlan and the Plessy 
majority. The issue was not about choosing between a vision of the 
Fourteenth Amendment that embraced racial discrimination versus one that 
insisted upon racial non-recognition or complete “blindness.” Rather, the 
debate at this moment concerned how to make legal distinctions between 
formal legal equality and social equality, with the former thought to be 
demanded by the Constitution and the latter thought to be beyond the reach 
and scope of the law. Harlan’s disagreement with the majority was not about 
his broad support for racial equality. Instead, it concerned a rather technical 
debate over line-drawing200 in terms of whether having access to a railcar 
implicated questions about civil equality as opposed to social equality.201 
 

available meanings of the Fourteenth Amendment. . . . Harlan’s luminous opinion gave lasting 
form to an idea that might not otherwise have survived him. He did so, not least, by giving it a 
name.  

Id. at 118–19.  
 198. Kull flippantly dismisses this passage in a footnote in his book by saying that it is the “preferred 
citation of [Harlan’s] latter day detractors.” Id. at 121. 
 199. Plessy, 163 U.S. at 559. 
 200. Ian Haney López notes that the  

central question [in Plessy] concerned where to place limits on the state’s participation in 
fostering the separation of racial groups understood—by all members of the Court—to be 
unequal by nature (hence Harlan’s comfortable endorsement of white superiority). Harlan and 
the majority agreed on the basic premise that the state could enforce racial separation in the 
social but not civic or political arenas; they differed on where to draw the line between those 
spheres. For Harlan, the segregated train cars at issue in Plessy implicated the capacity of blacks 
to participate as full citizens in civil life, whereas the majority saw such segregation only as a 
regulation of social relations sanctioned by long usage and custom.  

Haney López, supra note 187, at 993.  
 201. Harlan emphasizes this in his dissent, noting, 

In respect of civil rights, all citizens are equal before the law. The humblest is the peer of the 
most powerful. The law regards man as man, and takes no account of his surroundings or of his 
color when his civil rights as guaranteed by the supreme law of the land are involved. It is 
therefore to be regretted that this high tribunal, the final expositor of the fundamental law of the 
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Harlan believed that access to a railcar involved legally protected rights 
while the majority disagreed. But it is difficult to suggest that this reflected 
some overarching commitment to desegregation or racial fairness. Two years 
later, Harlan joined a unanimous Court in upholding the racial segregation 
of a high school, in which education was ostensibly a bridge too far for him 
to frame as a civil right.202  

Colorblindness has been mostly discussed in modern times in the 
context of Fourteenth Amendment equal protection battles where proponents 
question the constitutionality of affirmative action and other efforts to 
redistribute resources and opportunities in a way that acknowledges past 
harms and restrictions. From the colorblind standpoint, law only “sees” 
individuals; race is both irrelevant and morally impermissible as a means to 
think through the law’s obligations. But the tight historical connection 
between colorblindness in constitutional law and the presumption of 
perpetual white superiority (as articulated by Harlan) gives rise to a critique 
of colorblind constitutionalism that has been most forcefully articulated by 
Neil Gotanda. In his article A Critique of “Our Constitution Is Color-Blind,” 
Gotanda argues that “[a] color-blind interpretation of the Constitution 
legitimates, and thereby maintains, the social, economic, and political 
advantages that whites hold over other Americans.”203 Critiques of 
colorblind constitutionalism align with critiques of colorblind race theory in 
showing how colorblindness has been deployed as a strategy to maintain 
racial hierarchy in a society that has formally transitioned from racial 
apartheid.204 By diminishing history, shifting discourses from group to 
individuals, and reducing race to a trite personal characteristic devoid of 
social meaning, colorblindness emerges in law as a powerful interpretive 
lens that denies the ongoing significance of racial subordination and thus 
leaves constitutional violations without remedy.  

The doctrinal move toward colorblindness as a lens through which to 
interpret constitutional rights can be seen in Washington v. Davis (1976).205 
 

land, has reached the conclusion that it is competent for a state to regulate the enjoyment by 
citizens of their civil rights solely upon the basis of race. 

Plessy, 163 U.S. at 559. 
 202. See Cumming v. Richmond County Bd. of Educ., 175 U.S. 528, 543 (1899).  
 203. Neil Gotanda, A Critique of “Our Constitution Is Color-Blind,” 44 STAN. L. REV. 1, 2–3 
(1991).  
 204. Ian Haney López writes, 

During Reconstruction and especially after Plessy, proponents of colorblindness saw in it a 
potential to undermine the explicitly race-based subordination that formed the core of Jim Crow 
segregation. But during this period, and in a way that strikingly anticipated our current situation, 
the Supreme Court instead used colorblind reasoning to preserve racial hierarchy, by upholding 
facially neutral but nevertheless deeply racially oppressive state action. 

Haney López, supra note 187, at 995.  
 205. See generally Washington v. Davis, 426 U.S. 229 (1976). 
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Interestingly, Davis involved a Fifth Amendment due process claim 
(corollary to an equal protection claim against federal actors) brought by 
Black police officers claiming that the Washington, D.C., police 
department’s hiring policy was discriminatory because it involved a test that 
resulted in large statistical disparities between Black and white test takers.206 
Davis held that plaintiffs could not just show “racial disparate impact,” but 
instead had to prove a “discriminatory purpose” for the Supreme Court to 
find a constitutional violation,207 which is nearly impossible to do.208 As 
articulated in the prior section, this reinforces the ideologies of 
colorblindness and post-racialism by positing that discrimination remedies 
and avenues to access the courts for those harmed by racist systems must 
point to a specific instance where there was some intent to harm them 
because of race.209  

The Davis decision initiated a discourse within Equal Protection 
jurisprudence where discriminatory effects had to be connected to a specific 
bad intent. This aligned with overarching meta-narratives of colorblindness 
and post-racialism in suggesting that racism was largely not a problem and 
that law only recognized certain iterations of bias as unlawful when a public 
official or entity had a specific intent to harm someone because of their 
race.210 While “[t]he overwhelming consensus among constitutional scholars 
 
 206. See Osagie K. Obasogie, The Supreme Court Is Afraid of Racial Justice, N.Y. TIMES (June 7, 
2016), https://www.nytimes.com/2016/06/07/opinion/the-supreme-court-is-afraid-of-racial-justice.html 
[https://perma.cc/TLH3-7HN2]; Mark Kende & Dahlia Lithwick, The Supreme Court Still Refuses to 
Acknowledge Systemic Racism, SLATE (July 2, 2020), https://slate.com/news-and-politics/2020/07/ 
washington-v-davis-supreme-court-systemic-racism.html [https://perma.cc/FC78-ZT7C] (explaining 
that the test—Test 21—featured “white cultural and idiomatic references” that likely “contributed to the 
fact that from 1968 to 1971, 57 percent of Black applicants failed the test as compared with 13 percent of 
whites”).  
 207. Washington, 426 U.S. at 239. 
 208. See, e.g., Aziz Z. Huq, What Is Discriminatory Intent?, 103 CORNELL L. REV. 1211, 1219 
(2018) (charting “how the slippery concept of ‘discriminatory intent’ works in practice”); CHEMERINSKY, 
supra note 56, at 45 (“Proving discriminatory purpose is very difficult; legislators and government 
officials will rarely say that they are taking an action to harm racial minorities, and even if that is their 
goal, they usually can articulate some benign purpose for their action.”). 
 209. Eva Paterson, Kimberly Thomas Rapp & Sara Jackson, The Id, the Ego, and Equal Protection 
in the 21st Century: Building upon Charles Lawrence’s Vision to Mount a Contemporary Challenge to 
the Intent Doctrine, 40 CONN. L. REV. 1175, 1178 (2008) (“Our politicians and courts laud the progress 
we have made towards becoming a ‘color-blind’ society, but in reality, they too often mistake ‘race-
blindness’ with ‘racism blindness.’ ”); see also Kende & Lithwick, supra note 206 (“[T]he U.S. Supreme 
Court’s cramped reading of the equal protection clause in the 1970s has actively subjected people of color 
to unfair treatment, across the decades, and it has led to a ponderous case-by-case scrutiny of subjective 
bad intentions of selective bad apples, ducking a broad and results-oriented scrutiny of racialized systems. 
So long as the courts refuse to see a racial disparity as a problem deserving the strictest scrutiny, 
authentically neutral justice will remain out of reach.”). 
 210. See also Charles R. Lawrence III, The Id, the Ego, and Equal Protection: Reckoning with 
Unconscious Racism, 39 STAN. L. REV. 317, 318 (1987) (explaining that the doctrine established by 
Washington “requires plaintiffs challenging the constitutionality of a facially neutral law to prove a 
racially discriminatory purpose”); CHEMERINSKY, supra note 56, at 42 (“Many times the court has 
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is that Davis is the source of today’s failed doctrine, insofar as it required 
direct proof regarding the minds of government actors,” this actually 
“precludes attention to a doctrine that once worked tolerably well.”211 
Critically, on top of Davis, other cases along the way only made the situation 
started by Davis much worse, leading to the current doctrinal moment.212 
Colorblindness was reinforced in cases like Regents of the University of 
California v. Bakke (1978), where the court would apply strict scrutiny to 
Equal Protection cases brought by white students in order to challenge 
admissions policies that sought to rectify past exclusion and racist 
policies.213 There, Justice Powell writes that “[t]he clock of our liberties, 
however, cannot be turned back to 1868,” referencing the creation of the 
Fourteenth Amendment.214  

Bakke served as “a fateful turning point in contemporary equal 
protection.”215 Personnel Administrator of Massachusetts v. Feeney (1979) 
continued this trend in the gender context by bringing in the idea of malice, 
upholding and further entrenching Davis’s stance that laws that have a 
disproportionately adverse effect on racial minorities are only unlawful when 
they are created “because of” the impact they would have on an “identifiable 
group.” This turn towards individual malice cemented Bakke’s reasoning on 
how racism functions in equal protection cases.216 McCleskey v. Kemp 
(1987) further solidified this dynamic by importing Feeney’s “malice” 
standard back into equal protection conversations about race.217 
McCleskey—a death penalty case—held that a scientific study that 
empirically demonstrated racially disproportionate death penalty sentencing 
in Georgia did not undermine, as a matter of law, a death sentence without 
also showing discriminatory purpose.218 Thereby, the Supreme Court swiftly 
blocked the use of objective evidence of racially disparate impact in death 
penalty sentencing by saying that all that matters is purpose, not result.219 
This upholds a colorblind logic that the only racism that matters is overt, 
 
reaffirmed this principle that discriminatory impact is not sufficient to prove a racial classification, and 
the clear effect has been to uphold laws that greatly harm racial minorities.”).  
 211. Haney López, supra note 173, at 1785.  
 212. Id. 
 213. Regents of the Univ. of Cal. v. Bakke, 438 U.S. 265, 290–91 (1978). 
 214. Id. at 295. 
 215. Haney López, supra note 173, at 1825. 
 216. Pers. Adm’r of Mass. v. Feeney, 442 U.S. 256 (1979). “Feeney drew directly on Bakke in 
announcing a new (and now settled) bifurcation of equal protection. Express uses of race would now 
receive strict scrutiny under colorblindness, while cases lacking an express use of race would fall under 
intent doctrine.” Haney López, supra note 173, at 1786. 
 217. McCleskey v. Kemp, 481 U.S. 279, 298 (1987). See our discussion of the role of McCleskey 
in relation to excessive force and the Fourteenth Amendment in Obasogie & Newman, supra note 5. 
 218. McCleskey, 481 U.S. at 293–96. 
 219. Id. 
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purposeful, and clearly stated bias connected to individual 
decisionmakers,220 not the fact that the State of Georgia, in this case, was 
disproportionately executing Black people.221 

Thus, during this time, the twin dynamics of an emerging intent 
standard and centering white grievance in discrimination claims foreclosed 
equal protection for the people it was originally intended to support: Black 
Americans and other groups impacted by racial subordination.222 
Colorblindness as constitutional theory makes this transition possible. We 
see colorblind constitutionalism immortalized in the words of Chief Justice 
Roberts in Parents Involved in Community Schools v. Seattle (2007), when 
he wrote, “[t]he way to stop discrimination on the basis of race is to stop 
discriminating on the basis of race.”223 Over the last roughly thirty years, 
white plaintiffs have been most successful before the Supreme Court in  
utilizing the protections articulated in the Fourteenth Amendment that were 
specifically and unequivocally designed to assist Black people and other 
marginalized groups. This morally flattens race-based claims, making all 
claims of discrimination appear synonymous—no matter if the person is in 
a dominant social position or not—by stripping away history and social 
context. 

Yet, colorblindness has also had an impact on other constitutional 
commitments, including and especially the Fourth Amendment. As Paul 
Butler writes, 
 
 220. The Court wrote in McCleskey: 

McCleskey also suggests that the Baldus study proves that the State as a whole has acted with 
a discriminatory purpose. He appears to argue that the State has violated the Equal Protection 
Clause by adopting the capital punishment statute and allowing it to remain in force despite its 
allegedly discriminatory application. But “ ‘discriminatory purpose’ . . . implies more than 
intent as volition or intent as awareness of consequences. It implies that the decisionmaker, in 
this case a state legislature, selected or reaffirmed a particular course of action at least in part 
‘because of,’ not merely ‘in spite of,’ its adverse effects upon an identifiable group.” [citing 
Feeney] For this claim to prevail, McCleskey would have to prove that the Georgia Legislature 
enacted or maintained the death penalty statute because of an anticipated racially discriminatory 
effect.  

Id. at 297–98.  
 221. CHEMERINSKY, supra note 56, at 44 (“Cases such as Washington v. Davis, Mobile v. Bolden, 
and McCleskey v. Kemp establish that proof of a racially discriminatory impact is not sufficient by itself 
to prove an equal protection violation; there also must be proof of a discriminatory purpose.”).  
 222. See also Schuette v. Coal. to Def. Affirmative Action, Integration & Immigrant Rts. & Fight 
for Equal. by Any Means Necessary, 572 U.S. 291, 380 (2014) (Sotomayor, J., dissenting) (writing that 
“[r]ace matters”); Fisher v. Univ. of Tex. at Austin, 570 U.S. 297, 314 (2013); Gratz v. Bollinger, 539 
U.S. 244, 275–76 (2003). 
 223. See also Christopher W. Schmidt, Brown and the Colorblind Constitution, 94 CORNELL L. 
REV. 203, 206 (2008) (“As Parents Involved makes clear, Brown has largely replaced the Fourteenth 
Amendment itself as the preferred historical foundation for proponents of colorblind constitutionalism. 
Even committed originalists, such as Justices Thomas and Scalia, give scant attention to the framing of 
the Fourteenth Amendment in justifying their faith in colorblind constitutionalism.”). 
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The part of the Constitution that is most responsible for these 
extraordinary racial disparities is the Fourth Amendment. . . . The Fourth 
Amendment accomplishes its racial project in three parts. First, the 
jurisprudence rarely mentions race. Next, it grants extraordinary discretion 
to police and prosecutors. Finally, it constructs the criminal as colored, 
and the white as innocent.224 

In (E)racing the Fourth Amendment, Devon Carbado contends that the 
ideology of colorblindness performs a critical function in relation to the 
Fourth Amendment, with enhanced police presence in marginalized 
communities serving not as means of safety and protection, but as an ever-
expanding zone of over-policing, surveillance, occupation, searches, and 
violence.225 Fourth Amendment protections as interpreted by the Court do 
not prevent police from engaging in practices that hurt marginalized 
communities, like pre-textual searches226 and racial profiling.227 We see how 
the lack of Fourth Amendment protections is part of a system that 
disproportionately harms people of color and then subsequently limits 
constitutional remedies.228 As Carbado discusses,229 when law permits 
police officers to have frequent contact with Black people for no reason—
especially in the context of Graham’s reasonableness standard—it creates 
the conditions for abuse to proliferate.  

Colorblindness animates this sensibility in the policing context, most 
prominently in regard to stop-and-frisk. In Terry v. Ohio (1968), the Court 
wrote,  

The scheme of the Fourth Amendment becomes meaningful only when it 
is assured that at some point the conduct of those charged with enforcing 
the laws can be subjected to the more detached, neutral scrutiny of a judge 

 
 224. Paul Butler, The White Fourth Amendment, 43 TEX. TECH. L. REV. 245, 247 (2010). 
 225. Carbado, supra note 148, at 968–69; see, e.g., L. Song. Richardson & Phillip Atiba Goff, Self-
Defense and the Suspicion Heuristic, 98 IOWA L. REV. 293, 296 (2012). 
 226. See, e.g., Frank Rudy Cooper, Post-Racialism and Searches Incident to Arrest, 44 ARIZ. ST. 
L.J. 113, 117 (2012). 
 227. See Devon W. Carbado, From Stopping Black People to Killing Black People: The Fourth 
Amendment Pathways to Police Violence, 105 CALIF. L. REV. 125, 129 (2017). See generally JACK 
GLASER, SUSPECT RACE: CAUSES AND CONSEQUENCES OF RACIAL PROFILING (2014) (documenting 
Supreme Court decisions that permit racial profiling by police). 
 228. See, e.g., Brando Simeo Starkey, A Failure of the Fourth Amendment & Equal Protection’s 
Promise: How the Equal Protection Clause Can Change Discriminatory Stop and Frisk Policies, 18 
MICH. J. RACE & L. 131, 151 (2012); see also L. Song Richardson & Phillip Atiba Goff, Interrogating 
Racial Violence, 12 OHIO ST. J. CRIM. L. 115, 119 (2014) (discussing stop-and-frisk (Terry stops) as 
“creat[ing] an environment that nurtures the unconscious racial biases and self-threats that can lead even 
consciously egalitarian officers to be more likely to use force disproportionately against black suspects”). 
 229. Carbado, supra note 227, at 127; see also GLASER, supra note 227. See generally PAUL 
BUTLER, CHOKEHOLD: POLICING BLACK MEN (2017) (likening stop-and-frisk injury to sexual assault). 
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who must evaluate the reasonableness of a particular search or seizure in 
light of the particular circumstances.230 

The Court went on to articulate a reasonableness standard, stating that, 
in assessing a claim, courts must employ such an objective standard and 
decide if “the facts available to the officer at the moment of the seizure or 
the search ‘warrant a man of reasonable caution in the belief’ that the action 
taken was appropriate?”231 The Court held, famously, that “a police officer 
may in appropriate circumstances and in an appropriate manner approach a 
person for purposes of investigating possibly criminal behavior even though 
there is no probable cause to make an arrest,” which ultimately allowed for 
the notorious Terry stops.232  

Terry stops are well-known as being incredibly racialized, particularly 
with regards to the disproportionate searches of Black people and people of 
color in New York City.233 Terry demonstrates how easily the Fourth 
Amendment enables racial injustice in criminal practice and procedure, 
which intertwines with excessive force and § 1983 to produce a universe of 
deracialized misconceptions of policing, police harassment, and police 
violence. As Paul Butler puts it, “[T]he Fourth Amendment allows police 
officers to stop and arrest every black man on the street or in their vehicle 
and refuse to stop any whites, provided that the officer has probable cause of 
some violation, no matter how minor.”234 

Relatedly, the Court has upheld Fourth Amendment frameworks that 
easily enable police to engage in racial profiling and pre-textual stops based 
on race (for example, “driving while black”235). In Whren v. United States, 
“the Court effectively declared that the Fourth Amendment cannot be used 
as a tool to ensure racial justice”236 by holding that “the decision to stop an 
automobile is reasonable where the police have probable cause to believe 
that a traffic violation has occurred.”237 This, however, permits police to stop 
vehicles for traffic violations and ignores the racial motivations of officers—
 
 230. Terry v. Ohio, 392 U.S. 1, 21 (1968). 
 231. Id. at 21–22. 
 232. Id. at 22. 
 233. Stop-and-Frisk Data, NYCLU, https://www.nyclu.org/en/stop-and-frisk-data [http:/perma.cc/ 
G5EX-2QV6]; Editorial Board, Racial Discrimination in Stop-and-Frisk, N.Y. TIMES: OPINION (Aug. 
12, 2013), https://www.nytimes.com/2013/08/13/opinion/racial-discrimination-in-stop-and-frisk.html 
[https://perma.cc/Q2YC-5UAW] (stating that between January 2004 and June 2012 around eighty-three 
percent of stops were of Black or Latinx New York residents). 
 234. Butler, supra note 224, at 250. 
 235. Sharon LaFraniere & Andrew W. Lehren, The Disproportionate Risks of Driving While Black, 
N.Y. TIMES (Oct. 24, 2015), https://www.nytimes.com/2015/10/25/us/racial-disparity-traffic-stops- 
driving-black.html [http://perma.cc/5NQ6-XSPQ]. 
 236. Butler, supra note 224, at 250. 
 237. Whren v. United States, 517 U.S. 806, 810 (1996). 
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explicit, implicit, or otherwise—that often shape these encounters. Whether 
stopping Black people on the street or in vehicles at disproportionate 
numbers, these interpretations of the Fourth Amendment increase the 
likelihood that these interactions could escalate into violence on the part of 
the police.238 In other words, increased exposure to police means increased 
exposure to police violence. 

Consequently, colorblindness is part of a decision-making process that 
uses a deracialized understanding of police/community relations to 
doctrinally justify a series of holdings that eschew structural analyses of 
police violence. These decisions show little appreciation for the deeply 
racialized practices behind colorblind reasoning, and how they support a 
long history of racial subordination. Keeanga-Yamahtta Taylor writes that 

[t]he spotlight now shining on pervasive police abuse, including the 
ongoing beatings, maimings, and murders of Black people, destabilizes 
the idea of the United States as colorblind and thus reestablishes the basis 
for strengthening regulatory oversight and antidiscrimination measures.239 

As described in our piece in the Northwestern Law Review, this 
commitment to anti-structural analyses facilitates a movement away from 
the liberational promise of the Fourteenth Amendment as a vehicle for 
meaningful interventions against police violence.240 The shift to Fourth 
Amendment objective reasonableness aligns with colorblind ideology to 
produce hyper-individual approaches to police use of force that is devoid of 
historical context.  

Allowing these dynamics to infuse § 1983 jurisprudence makes little 
doctrinal sense, given that the whole purpose of § 1983 is to specifically not 
be colorblind, and to provide a private cause of action when government 
officials participate in white supremacist activity. It was called the Ku Klux 
Klan Act for a reason. In the following Section, we build on this to further 
examine the role of colorblindness in constitutional torts—specifically 
§ 1983 actions concerning police use of excessive force.  

C.  COLORBLINDNESS AND CONSTITUTIONAL TORTS 

Scholars have discussed the role of colorblindness in shaping judicial 
interpretations of the Fourteenth Amendment and, to a lesser extent, the 
Fourth Amendment.241 But these limited conversations within constitutional 
law and criminal procedure have not yet appreciated how colorblindness 
 
 238. Carbado, supra note 227, at 149–50; see also GLASER, supra note 227. 
 239. TAYLOR, supra note 181, at 6. 
 240. See Obasogie & Newman, supra note 5, at 1465; see also Newman, supra note 120. 
 241. See, e.g., Carbado, supra note 227, at 141. 
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shapes constitutional tort litigation regarding police violence and how this 
framing might complicate existing explanations for the persistence of police 
violence that largely rely upon notions of explicit242 and implicit bias.243 We 
propose a theory of colorblind constitutional torts to understand how legal 
doctrine rather than individual officers produce racial violence and a lack of 
police accountability. In sum, the dominance of colorblind ideology and 
narratives of post-racialism impedes a structural account of § 1983 use-of-
force litigation. This perpetuates a constitutional tort framework that is 
unable to recognize present-day iterations of structural racism.  

The data discussed in Part IV suggest that the Graham decision does 
important yet hidden ideological work in fostering colorblind ideology in 
how federal courts adjudicate § 1983 claims. Graham does this in a manner 
that sidesteps a broader discussion about whether this is an appropriate 
framework from which to think through a statutory commitment specifically 
designed to combat racial injustice. By bootstrapping all § 1983 inquiries to 
the Fourth Amendment, Graham’s redirection of constitutional standards to 
questions of “reasonableness” directly implicates the scope of civil remedies 
under § 1983 by limiting cognition of race or racial history in the 
reproduction of police violence in communities across the country. Failing 
to acknowledge race when dealing with a distinctly racialized issue erases 
its centrality in understanding the significance of the matter. Ultimately, 
perpetuating colorblindness in the police violence context coincides with and 
exacerbates the disconnect between the history of the statute and its present 
application. This, in turn, is how state-sanctioned racialized police violence 
continues at the very so-called “post-racial” moment when race is thought to 
no longer matter.244 

The data provided in this Article suggests that the Graham decision not 
only impacted the standard for “what counts” as excessive force but also 
shaped federal courts’ responses to § 1983 litigation itself. That is, at some 
level, Graham appears to have had a constitutive effect in shaping federal 
courts’ posture toward § 1983 cases, whether it involved minimizing or 
erasing the racial history of § 1983, de-centering the Fourteenth 
Amendment, or moving away from describing the race of the plaintiffs. Each 
of these moves supports an individualizing moment in § 1983 litigation that 
gives rise to a broader theoretical dynamic that we call colorblind 
 
 242. See BUTLER, supra note 229.  
 243. See generally JENNIFER L. EBERHARDT, BIASED: UNCOVERING THE HIDDEN PREJUDICE THAT 
SHAPES WHAT WE SEE, THINK AND DO (2019) (describing implicit bias training for police departments 
and its impact on police shootings). 
 244. Richardson & Goff, supra note 228, at 117–18 (describing this violence as a form of 
“hegemonic racial violence,” which Richardson and Goff define as “the violence perpetrated by dominant 
group members, such as white individuals and the police, against racially subordinated individuals”). 
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constitutional torts. By introducing this framing, we argue that scholars must 
account for how colorblindness denigrates statutory enforcement 
mechanisms meant to bring accountability to government actors who violate 
constitutional rights.  

Graham turned a constitutional tort framework that was explicitly 
developed to combat structural racism into a regime that only speaks to 
individual malfeasance. Graham is the doctrinal move that not only allows 
this as a constitutional standard but shapes the judicial inquiry regarding 
causes of action brought under § 1983. Colorblind constitutional torts as a 
theoretical framing for understanding § 1983 should compel scholars, 
advocates, and litigants to resist the individualizing nature of post-Graham 
§ 1983 use-of-force litigation and develop strategies for encouraging federal 
courts to adopt an application of this enforcement mechanism that honors the 
statute’s original, deeply race-conscious intent.245  

Colorblindness migrated from the Fourteenth Amendment to the Fourth 
Amendment’s individualized reasonableness standard and then to § 1983 
and constitutional torts by virtue of the tight connection that § 1983 claims 
have with Fourth Amendment objective reasonableness. Essentially, § 1983 
enforcement actions are claims to enforce the constitutional standards 
regarding police use of force, which post-Graham, lie solely within the 
domain of the Fourth Amendment. But to the extent that the Fourth 
Amendment has been thoroughly compromised by colorblind and post-racial 
logics, it has also compromised the very statute meant to offer a race-
conscious effort at checking and challenging white supremacy—particularly 
as it plays out in law enforcement.  

An example of colorblindness in § 1983 litigation can be seen in an 
excessive-force case brought by Corey Hill. In June 2013, Corey Hill was 
suffering from a diabetic emergency when paramedics were called to his 
home by his girlfriend.246 He became “agitated and combative,” trying to get 
away from the paramedics in a “disoriented” state.247 Police arrived at the 
scene.248 The situation escalated, and Hill “continued to kick, swing, and 
swear at the paramedics.”249 The officer decided to use “drive-stun” mode 
on Hill’s thigh, which is where “an officer removes the hooks that spring 
 
 245. Barbara J. Flagg, “Was Blind, but Now I See”: White Race Consciousness and the Requirement 
of Discriminatory Intent, 91 MICH. L. REV. 953, 954 (1993) (“[T]he pursuit of colorblindness 
progressively reveals itself to be an inadequate social policy if the ultimate goal is substantive racial 
justice.”). 
 246. Estate of Hill v. Miracle, 853 F.3d 306, 310 (6th Cir. 2017). 
 247. Id. 
 248. Id. 
 249. Id. 
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from a taser and holds the device directly against a person’s skin.”250  
Hill brought a § 1983 suit asserting excessive force as result of the 

incident. The court applied the objective reasonableness test from Graham 
and found the use of force was reasonable.251 While this is a basic fact pattern 
that often favors law enforcement, what is interesting is that race is not 
mentioned by the court in the decision. However, we know from the 
transcript that one of the paramedics described Hill as a “black man,” and 
that he was “approximately 5′8″ to 6′ tall, weighing approximately 220 
pounds” and “very muscular” and his arms were “pretty big.”252 We see here 
how race can function, obscured yet present, to inform how the Sixth Circuit 
relates to the case—but not in a way that connects this instance to racialized 
violence more broadly. In fact, we see race functioning in a way that 
associates it with size and stature, aspects of the situation that only bolster 
the police position of the need for force, whether reasonable or unreasonable. 

In another example, we see colorblindness where courts might only 
acknowledge the race of the victim because the victim brought a Fourteenth 
Amendment claim, while otherwise not incorporating it into the analysis. 
Plaintiff Blair Redmond was sitting in a parked vehicle in San Jose when 
police approached her and her boyfriend about littering. Redmond was 
allegedly accosted by an officer who “charged at her, grabbed her arm, 
stomped on her foot, punched her in the face, and dislocated her shoulder to 
stop her from filming” while they arrested her boyfriend.253  

Redmond brought a § 1983 suit and an equal protection claim.254 The 
plaintiff’s race comes in solely for the discussion of the equal protection 
claim, which was due to the fact that she and her boyfriend were allegedly 
racially profiled and “the officers only approached them because they are 
African American.”255 The court wrote, 

Redmond’s unsupported allegations that the littering was a pretext and that 
the officers approached her vehicle solely because she and Evans are 
African American is not enough for a reasonable jury to conclude that the 
officers denied her equal protection of the laws. For these reasons, 
[o]fficers . . . are entitled to summary judgment on Redmond’s equal 
protection claim.256 

 
 250. Id. at 311. 
 251. Id. at 314. 
 252. Brief of Defendant-Appellant Christopher Miracle at 4, Hill, 853 F.3d 306 (No. 16-1818). 
 253. Redmond v. San Jose Police Dep’t, No. 14-cv-02345-BLF, 2017 WL 5495977, at *1 (N.D. 
Cal. Nov. 16, 2017). 
 254. Id. 
 255. Id. at *32. 
 256. Id. at *33. 
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Even when the court might acknowledge race, or the race of the victim 
is included in the case elsewhere, it is not brought in for the §1983 
discussion. While the claim survives the court’s analysis regarding one 
officer, the court still subscribes to a colorblind constitutional tort 
orientation.257 This provides a clear example of how racial firewalls are 
erected by federal courts between Equal Protection and § 1983 excessive 
force—even within the same case.  

Yet when a court includes a mention of race, it does not mean 
colorblindness is absent for the § 1983 analysis. In a Fifth Circuit case from 
2019, the court includes race solely in terms of the “Background” section 
describing the instance of force: “[c]allers described the suspect as a black 
male wearing a brown shirt and jeans.”258 The case involved a highly 
disputed situation, involving shots fired at police by an African-American 
man described as the “suspect” above, the police losing sight of this man, 
and another African-American man arriving by bicycle in the same 
location.259 While the court includes this mention of race in the facts, it does 
not use race by any means in discussing the actual use of force. The text of 
the case informs us of the victim’s race, and it appears relevant because of 
the disputed identity. Yet, this is not included in the substantive discussion. 
Thus, racial firewalls also exist within § 1983 cases to the extent that 
descriptive uses of race are separated from doctrinal assessments, which 
enables colorblind constitutional tort frameworks to allow excessive-force 
disputes to proceed as if race plays no role in police encounters.  

CONCLUSION—REIMAGINING CONSTITUTIONAL TORTS AND 
POLICE ACCOUNTABILITY 

Police use of excessive force endures as a significant issue in American 
society. The public (as well as scholars) continue to be puzzled by how this 
problem persists while legal mechanisms appear to be available to reduce the 
incidence of violence or, at the very least, hold officers accountable. We 
argue that a key mechanism for explaining this conundrum involves 
understanding how law produces police violence rather than it simply being 
an externality of individual bad actors. An important place to begin is by 
understanding the full impact of Graham. While Graham is largely known 
for reshaping the constitutional standard for claims concerning excessive 
force by the police, the data from our research is the first to suggest that 
Graham had broader conceptual impacts on how federal courts understand 
 
 257. Id. at *21. 
 258. Winzer v. Kaufman County, 916 F.3d 464, 467 (5th Cir. 2019).  
 259. “[T]he person on the bicycle was Gabriel Winzer, and not the suspect who had fired at” the 
officers. Id. at 468. 



  

1206 SOUTHERN CALIFORNIA LAW REVIEW [Vol. 95:1137 

§ 1983 claims. This Article describes how federal courts’ § 1983 
frameworks shifted after Graham. Textual references to the racial history 
and origins of § 1983 decreased; § 1983 was conceptually dislodged from 
the Fourteenth Amendment and recast in the individualist, race-neutral terms 
of the Fourth Amendment; and mentions of the race of the plaintiffs and 
officers decreased—all of which signals a deepening ideology of 
colorblindness.  

Potential objections to our argument would likely focus on the idea that 
colorblindness is a normative good in constitutional law and therefore ought 
to also be desirable for constitutional torts. Others might suggest that a focus 
on individuals is necessary in constitutional torts as it relates to enforcing 
Fourth Amendment rights thought to be inherently individualistic, as well as 
§ 1983 claims asserting individual harm to plaintiffs and individual liability 
to officers. From this standpoint, race-conscious efforts ought to be reserved 
for Fourteenth Amendment claims that are better equipped to engage legal 
problems pertaining to group status. These arguments are less than 
persuasive, in that they fail to understand the significant limitations of 
colorblind constitutionalism as described in Section V.B or appreciate how 
these problems are exacerbated in the context of police use of force. 
Moreover, this critique also fails to take seriously the original race-conscious 
intent of § 1983 as a complement to Fourteenth Amendment rights that 
would empower plaintiffs to hold individual government officials 
accountable when they use state action to sustain racial hierarchy. It is the 
move towards colorblindness in § 1983 litigation that should be viewed as a 
radical departure from precedent, not this Article’s attempt to reunite § 1983 
with its intended race conscious sensibility.  

Recent social uprisings following the police killings of Breonna Taylor, 
George Floyd, Rayshard Brooks, and many others have led to calls for new 
polices such as defunding the police260 to shift resources away from law 
enforcement and toward other social services that can provide community 
support. These demands for changes in policing policy have been 
accompanied by proposals to rethink federal courts’ approach to § 1983 civil 
suits against police officers who use excessive force—namely by ending 
qualified immunity.261 By identifying qualified immunity, the current 
conversation on legal reform has focused on holding individual officers 
accountable, leaving the rest of constitutional tort actions regarding police 
 
 260. See, e.g., Dionne Searcey, What Would Efforts to Defund or Disband Police Departments 
Really Mean? N.Y. TIMES (June 8, 2020), https://www.nytimes.com/2020/06/08/us/what-does-defund- 
police-mean.html [https://perma.cc/QQ3A-SBAE]. 
 261. See, e.g., Jamie Ehrlich, Democrats Team for Effort to End Doctrine Shielding Police as GOP 
Backs Off, CNN (July 1, 2020), https://www.cnn.com/2020/07/01/politics/qualified-immunity-senate- 
markey-warren-sanders/index.html [https://perma.cc/SEB4-JK5T]. 
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use of force in place. This Article highlights the extent to which 
constitutional tort problems go beyond qualified immunity. Greater attention 
needs to be paid to the ideological shifts in constitutional torts that have led 
federal courts to embrace colorblindness as a normative lens through which 
to understand the lawfulness of force usage. Accountability is not only 
needed with regards to individual officers, but also for how constitutional 
tort actions are framed and deployed by federal courts to ensure that their 
understanding of § 1983 matches its original purpose as a race-conscious 
statutory mechanism to root out racism by government actors.  

While ending qualified immunity is a necessary step towards greater 
police accountability, federal courts should pursue other ways to ensure 
institutional transformation within the judiciary that can lead to racial justice 
in constitutional tort litigation. First, federal courts hearing § 1983 excessive 
force cases should make a conscious effort to put the statute and surrounding 
claims in a historical context and embrace originalist readings that take the 
concerns of the enacting Reconstruction Congress seriously.262 Federal 
courts that replace the original race conscious concerns of § 1983 with their 
own modern colorblind readings of police excessive force plainly ignore 
legislative intent. While originalism has its own limitations as an interpretive 
method,263 this is one particular area where original intent ought to matter. 
Second, federal courts should contextualize police use-of-force claims in the 
contemporary social moment, where all available empirical evidence 
suggests that excessive force continues to be a significant problem that 
disproportionately impacts marginalized communities.264 This effort would 
help courts understand the merits of § 1983 claims as well as the 
appropriateness of qualified immunity defenses. Lastly, federal courts 
should be more accepting of § 1983 excessive-force claims connected to the 
Fourteenth Amendment. While Graham moved all excessive force claims to 
the Fourth Amendment, federal courts can be more proactive in 
acknowledging elements of claims that also implicate basic notions of Equal 
Protection. Viewing excessive force claims from these twin constitutional 
standpoints can serve as an important check against colorblindness unjustly 
shaping the outcomes of § 1983 litigation.  
 
 262. See infra Sections I.A–B.  
 263. While originalism is most often discussed as a method of constitutional interpretation, it has 
also influenced conversation regarding statutory interpretation. See, e.g., Kevin M. Stack, The Divergence 
of Constitutional and Statutory Interpretation, 75 U. COLO. L. REV. 1, 3 (2004). For a general overview 
of originalism and its shortcomings, see ERWIN CHEMERINSKY, WORSE THAN NOTHING: THE 
DANGEROUS FALLACY OF ORIGINALISM (2022).  
 264. Frank Edwards, Michael H. Esposito & Hedwig Lee, Risk of Police-Involved Death by 
Race/Ethnicity and Place, United States, 2012–2018, 108 AM. J. PUB. HEALTH 1241, 1241 (2018) 
(finding that “the risk of being killed by police, relative to White men, is between 3.2 and 3.5 times higher 
for Black men and between 1.4 and 1.7 times higher for Latino men”). 
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This shift towards colorblindness in constitutional torts is deeply 
troubling. It reflects a doctrinal trend in which police violence is thought of 
by federal courts as an atomized problem between bad cops and individual 
citizens rather than a structural problem connected to society’s racial history 
and lingering discriminatory attitudes. The framers of § 1983 understood 
these dynamics in creating a civil remedy when officers of the state abuse 
their authority. However, our findings suggest that Graham marked a pivotal 
moment that undermined the intended remedial power of § 1983. Graham 
did more than shift the constitutional standard for how police excessive-force 
cases are adjudicated in courts. It also limited victims’ access to civil 
remedies that the Reconstruction-era Congress intended to be made available 
through § 1983. While scholars have provided important and insightful 
critiques of Graham’s limitations from a constitutional perspective, this 
Article has provided an empirical assessment of how Graham affects the 
availability of statutory remedies to victims of police violence while also 
offering a new framework of colorblind constitutional torts. These 
contributions can serve as a conceptual foothold that might spur future legal 
advocacy against the present construction of use-of-force litigation. 


