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ABSTRACT

While the 2024 Supreme Court decision overruling the Chevron
doctrine, Loper Bright Enterprises v. Raimondo, held that Article III courts
cannot defer to agencies’ findings of law, it was silent on whether judicial
deference is owed to agencies’ findings of fact. In reaching this decision, the
Court interpreted language from the Administrative Procedure Act
(“APA”), a comprehensive legislative scheme that governs administrative
agencies’ rulemaking and adjudicative processes and prescribes the
applicable standards of review for such actions, to mean that courts must
review agencies’ findings of law de novo. Given this holding, one could infer
that the APA, which says that courts should apply the deferential
“substantial evidence” standard of review to formal agency adjudications,
should be interpreted to mean that Article Il courts ought to defer to
agencies’ findings of fact. However, scholars have, on occasion, argued that
this standard of review is unconstitutional. For these scholars, it violates the
Constitution’s separation of powers principle, especially in cases involving
private rights, in which Article 11l courts must adjudicate matters from start

*  Executive Senior Editor, Southern California Law Review, Volume 99; J.D. Candidate 2026,
University of Southern California Gould School of Law; B.A. Political Science 2021, University of
California, Los Angeles. Many thanks to my Note Advisor, Professor Jonathan Barnett, for his thoughtful
suggestions and encouragement throughout the process. I am also grateful to the members of the Southern
California Law Review for their helpful comments and care in preparing this Note for publication. To my
family, thank you for your love and support, and for always believing in me.

725



726 SOUTHERN CALIFORNIA LAW REVIEW [Vol. 99:725

to end. However, Loper Bright and another 2024 Court case SEC v. Jarkesy
both implicitly acknowledged and responded to some of these scholars’
concerns.

This Note builds on these developments. Specifically, it identifies one
implication of the Loper Bright holding: Congress has discretion to set
standards of review for agency decisions, meaning the substantial evidence
standard is lawful in some cases. Additionally, it explores Jarkesy'’s revival
of the public/private rights distinction, in which public rights cases may be
freely adjudicated by agency tribunals. This Note concludes that this
distinction is crucial. Under Jarkesy, the APA’s substantial evidence
standard attaches to judicial review in public rights cases and implicitly
excludes cases that implicate the Seventh Amendment and private rights,
since agency tribunals cannot decide Seventh Amendment, private rights
cases in the first place. By clarifying the constitutional limits of the APA’s
substantial evidence standard, this Note provides courts and litigators with
guidance on navigating administrative law challenges in a post—Loper
Bright landscape.
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INTRODUCTION

It would take roughly 6,500 Supreme Courts to handle the caseload of
one of the busiest federal administrative agencies' alone.> For many legal
commentators, agencies’ significant role in defining and protecting
individuals’ rights by adjudicating hundreds of thousands of cases annually
is reason to grant extensive powers to these agencies.? For others, agencies
are constitutionally defective, and dangerously so, given how much
influence agencies have over our daily lives.* The Supreme Court has
recently weighed in on this debate, giving indications that it may fall into the
latter camp.’> Among its recent criticisms of administrative law, the Supreme

1. This Note uses the term agency to refer to a “governmental unit” within the executive branch
that Congress has “delegated” the “power to affect [individuals’ and entities’] legal rights and obligations
through rulemaking, adjudication, or similar functions.” Michael Asimow, Five Models of Administrative
Adjudication, 63 AM. J. COMPAR. L. 3,4 n.2 (2015).

2. See Hearings and Appeals, SOC. SEC. ADMIN., https://www.ssa.gov/appeals/about_us.html
[https://perma.cc/D8YF-EL5K] (noting that the Social Security Administration hears over 650,000 cases
ayear); About the Supreme Court, U.S. CTS., https://www.uscourts.gov/about-federal-courts/educational-
resources/about-educational-outreach/activity-resources/about [https://perma.cc/JCD5-78H2] (noting
that the United States Supreme Court hears about 100 to 150 cases annually). Of course, this argument is
somewhat simplistic considering, for one, the Supreme Court, unlike the Social Security Administration,
is largely an appellate-level court and conducts limited fact-finding. See Timothy B. Dyk, The Role of
Non-Adjudicative Facts in Judicial Decisionmaking, 76 STAN. L. REV. ONLINE 10, 10-11 (2023)
(recognizing that, in addition to fact-finding in the form of judicial notice, the Supreme Court
“regularly . . . determine[s] ‘legislative facts’”). Nonetheless, the large spread between the Social
Security Administration’s and Supreme Court’s caseloads highlights the significance of agency-level
adjudication.

3. See ADMIN. CONF. OF THE U.S., ADMINISTRATIVE CONFERENCE RECOMMENDATION 2018-5:
PUBLIC AVAILABILITY OF ADJUDICATION RULES 1 (2018); CASS R. SUNSTEIN & ADRIAN VERMEULE,
LAW & LEVIATHAN: REDEEMING THE ADMINISTRATIVE STATE 4-5 (2020).

4.  See generally PHILIP HAMBURGER, IS ADMINISTRATIVE LAW UNLAWFUL? (2014) (criticizing
the American administrative state by drawing similarities to the medieval English system that the
Constitution implicitly repudiated).

5.  See, e.g., Axon Enter., Inc. v. FTC, 143 S. Ct. 890, 897 (2023) (declining to answer whether
agencies’ “combination of prosecutorial and adjudicatory functions” violated the Constitution’s
separation of powers principle, but, in this case, held that agencies had no jurisdiction to resolve this
“fundamental” constitutional question); Chevron U.S.A. Inc. v. Nat. Res. Def. Council, Inc., 467 U.S.
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Court has derided judicial deference to agencies’ interpretations of law.¢
What the Supreme Court has yet to conclusively decide, among other issues,
is whether this concept of judicial independence extends to agencies’
findings of fact.’

The Administrative Procedure Act (“APA”) provides a comprehensive
scheme for conducting and reviewing adjudications by federal agencies,
including setting the standards of judicial review for different types of
findings made by agencies.® When Article III courts® review agencies’
decisions made pursuant to “formal” hearings prescribed by the APA, they
generally examine agencies’ findings of fact under a deferential “substantial
evidence” standard. ' One who reads the 2024 Supreme Court case
overturning the Chevron deference doctrine, Loper Bright Enterprises v.
Raimondo, may conclude that the APA’s substantial evidence standard of
review passes constitutional muster: there, Chief Justice Roberts noted that
section 706(2)(E) of the APA (which codified the substantial evidence
standard of review) did mandate deferential judicial review of agencies’
findings of fact.!! Yet, this decision did not explicitly answer whether the
APA’s substantial evidence standard itselfis constitutional. Rather, the Court
merely asserted that Congress intended Article III courts, in applying section
706(2)(E) of the APA to reviews of formal agency adjudications, to defer to
agencies’ findings of fact.!?

In contrast, in interpreting another clause from section 706 of the APA,
which says that a “reviewing court shall decide all relevant questions of law”
and “interpret constitutional and statutory provisions,”! the Loper Bright
Court read in a “de novo” standard of review.'* This holding stands in stark

837, 843-44 (1984), overruled by, Loper Bright Enters. v. Raimondo, 144 S. Ct. 2244 (2024).

6. See Loper Bright, 144 S. Ct. at 2273 (“Courts must exercise their independent judgment in
deciding whether an agency has acted within its statutory authority . . . .”).

7. Indicta from Loper Bright, the Court noted a tradition of judicial deference to agency tribunals’
findings of fact if such findings were supported by evidence and such agency proceedings did not violate
litigants’ due process rights. /d. at 2258.

8. See5U.S.C. §§ 551-559, 701-706.

9.  Article III courts are courts that exercise “judicial Power” that the Constitution “vest[s] in one
supreme Court” and other “inferior Courts” that Congress establishes. U.S. CONST. art. III, § 1.

10. 5U.S.C. § 706(2)(E); Axon Enter., 143 S. Ct. at 907 (Thomas, J., concurring) (“ ‘[S]ubstantial
evidence’ . . . [is] a highly deferential standard of review.”).

11.  Loper Bright, 144 S. Ct. at 2261.

12.  Seeid. (finding that Congress intended a “deferential standard applicable to questions of” fact).

13. 5U.S.C. §706.

14.  The Supreme Court’s Double Hammer to Agencies: Loper Bright and Corner Post Set New
Precedents for Challenging Federal Agency Action, CROWELL & MORING LLP (July 11, 2024),
https://www.crowell.com/en/insights/client-alerts/the-supreme-courts-double-hammer-to-agencies-loper
-bright-and-corner-post-set-new-precedents-for-challenging-federal-agency-action [https://perma.cc/3D
UD-RWRS].
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contrast to decades of judicial deference to agencies’ interpretations of law. '
Furthermore, this holding brings into relief the fact that the Supreme Court
can, and will, interpret the APA to meet constitutional demands. Finally, this
holding begs the question: Is the substantial evidence standard of review as
applied to formal agency adjudications constitutional?

Some scholars believe it is not. According to these critics, judicial
deference to agencies’ findings of fact offends the Constitution’s separation
of powers principle, including the judicial branch’s historical primacy, if not
exclusivity, over resolving private disputes. '® However, much of this
criticism came before Loper Bright and another Supreme Court case Jarkesy
v. SEC'" were decided, which, taken together, shed light on these issues and
contextualize these critics’ arguments.

In Jarkesy, the Supreme Court recognized that the Seventh Amendment
right to a jury trial attaches when the cause of action litigated before an
administrative tribunal sounds in “common law,” or is analogous to a
common law claim, and the case does not involve resolution of a “public
right[].”!® By implication, this allows the executive and legislative branches
to freely adjudicate public rights. Consequently, in having the power to
regulate public rights, Congress may also limit its power. This is supported
by the Court’s finding in Loper Bright that when Congress exercises its
discretionary powers, its findings in court are conclusive.'® One way
Congress may limit its power is through setting the applicable standard of
review for its findings of fact. Here, Congress creates agencies, meaning it
can delegate to agency tribunals the power to make findings of fact and tell
courts to scrutinize these findings according to the applicable standard of
review.

This Note’s conclusion draws support from recent Supreme Court
decisions that have, broadly speaking, cut the power of administrative
agencies to make legal determinations while also yielding to agency
tribunals’ findings of fact. Part I first explores background constitutional
principles, including the separation of powers doctrine and scholarly

15.  See Chevron U.S.A. Inc. v. Nat. Res. Def. Council, Inc., 467 U.S. 837, 864-66 (1984) (holding
that courts must defer to agencies’ interpretations of laws in certain circumstances), overruled by, Loper
Bright, 144 S. Ct. 2244.

16.  See infra text accompanying notes 89—139.

17.  SECv. Jarkesy, 144 S. Ct. 2117 (2024).

18.  Id. at2127. A “public right[]” is one that is “held by the people as a whole,” such as the right
to obtain a patent for an invention; it also includes a “government-created entitlement[] or benefit[].”
Evan D. Bernick, Is Judicial Deference to Agency Fact-Finding Unlawful?, 16 GEO. J.L. & PUB. POL’Y.
27, 32 (2018). In contrast, a private right refers to the Constitution’s guarantee of one’s right to “life,
liberty, [and] property”; deprivation of these rights requires resolution by an Article III court. See U.S.
CONST. amend. V; Bernick, supra, at 31-33.

19.  See infra note 366 and accompanying text.
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criticisms of administrative law. In reviewing this material, this Part explains
one of the rationales behind the APA—to bring administrative law in
conformity with these constitutional principles. It also explores whether the
APA, according to some scholars, fails to fully vindicate these constitutional
concerns because it codifies the appellate review model,?’ or the idea that
agency tribunals engage in initial fact-finding and law-finding, the former of
which is treated deferentially by reviewing courts.?! After defining the
substantial evidence standard of review in Part I, this Note then proceeds, in
Part II, to compare Supreme Court jurisprudence on agencies’ quasi-
legislative?? and quasi-judicial power,?* concluding that, while the Roberts
Court has curtailed agency power in many respects, it has spoken little on
the issue of whether agency tribunals can make findings of fact, which
Article III courts then deferentially review. Then, Part III synthesizes the
Court’s holdings in Loper Bright and Jarkesy and concludes that, given the
Court’s current formulation of permissible agency adjudication, the APA’s
substantial evidence standard of review is constitutional in public rights
cases.

I. BACKGROUND

A. SEPARATION OF POWERS, CHECKS AND BALANCES, AND THE
ADMINISTRATIVE STATE

In recent discussions of administrative powers, the Supreme Court has
often invoked the Framers’ belief in a government that is divided into three
branches, each possessing purely legislative, executive, or judicial powers
with the ability to “check and balance” the other branches’ excesses.?*
According to the Court, administrative agencies, which fall under the

20. See HAMBURGER, supra note 4, at 6, 318-19.

21. Thomas W. Merrill, The Origins of American-Style Judicial Review, in COMPARATIVE
ADMINISTRATIVE LAW 389, 389 (Susan Rose-Ackerman & Peter L. Lindseth eds., 2010).

22.  Quasi-legislative power refers to agencies’ power to “make rules and regulations having the
force of law,” which bears similarities to Congress’s power to pass laws. See Quasi-legislative,
MERRIAM-WEBSTER, https://www.merriam-webster.com/dictionary/quasi-legislative [https://perma.cc/
4A8J-ZUQS].

23.  This Note uses the term quasi-judicial power to mean that agencies possess “a partly judicial
character” through resolving legal claims pursuant to certain procedures. See Quasi-judicial, MERRIAM-
WEBSTER, https://www.merriam-webster.com/dictionary/quasi-judicial [https://perma.cc/7LNT-L3NZ].

24. See, e.g., Loper Bright Enters. v. Raimondo, 144 S. Ct. 2244, 2257 (2024). For at least some
Justices, the United States’ strong English ties are evidence of the separation of powers and checks and
balances doctrines. See Perez v. Mortg. Bankers Ass’n, 575 U.S. 92, 116-17, 124-25 (2015) (Thomas,
J., concurring in the judgment) (noting that philosophers from the English Civil War believed a division
of executive and legislative powers would reduce the “dangers of tyrannical government posed by”
“conflict[s] between the King and Parliament...”; also, Chief Justice Coke effectively checked
executive overreach by declaring that the “King c[ould not] change any part of the . . . law . . . without
Parliament” (quoting Case of Proclamations (1611) 77 Eng. Rep. 1352, 1353; 12 Co. Rep. 74, 75)).
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purview of the chief executive, challenge this framework, especially when
agencies exercise “quasi-legislative” and “quasi-judicial power.”?

Under the separation of powers theory, the division of power between
three branches of government serves two purposes: (1) it promotes each
branch’s integrity through denying each branch the ability to wield the other
branches’ powers, and (2) it uplifts individual liberty through curtailing
government overreach.?® As to the first point, the separation of powers
principle “preserve[s] the integrity of” the judicial branch, for example,
because it affords “judicial Power” to this branch and denies such power to
the legislative and executive branches, which gives the courts and their acts
credibility.?” In other words, the judiciary as an institution would lose all
meaning if Congress or the president could simply do what a court does.
Hayburn’s Case makes this clear.?® In that case, the Supreme Court took up
the issue of whether Article III courts could, pursuant to a congressional act,
hold hearings to determine injured veterans’ eligibility for certain
government benefits.?’ It answered in the negative.*® There, the Court noted
that “the business directed by” Congress was “not of a judicial nature,”
meaning that courts had no “constitutional authority” to conduct such
hearings.?! As Mark Chenoweth noted, the holding of Hayburn’s Case
“applied equally to all of the branches”: “No branch could exercise a type of
power other than that vested in it by the Constitution.”*?

Additionally, the Founders recognized that when “the power of judging
[was] not separated from the legislative and executive powers,” there would
be “no liberty.”* If Congress or the president could offer their input on
“Cases” and “Controversies,”* the risk of arbitrary decision-making grew.
Congress and the president were political actors who were susceptible to

25.  See Loper Bright, 144 S. Ct. at 2274 (Thomas, J., concurring). Of course, this argument has
many nuances, including the fact that any given agency possesses skills and experiences that may make
it uniquely qualified to receive legislative and judicial questions. Cf. Free Enter Fund v. Pub. Co. Acct.
Oversight Bd., 561 U.S. 477, 531 (2010) (Breyer, J., dissenting) (“[T]h[e] [Supreme] Court has
recognized the constitutional legitimacy of a justification that rests agency 1ndependence upon the need
for technical expertise.”).

26. Stern v. Marshall, 564 U.S. 462, 483 (2011).

27.  Seeid. at 484.

28. Hayburn’s Case, 2 U.S. (2 Dall.) 409 (1792).

29. Seeid. at410 n.t.

30. Id. at 409.

31. Id at411n..

32.  Reining in the Administrative State: Agency Adjudication and Other Agency Action: Hearing
Before the Subcomm. on the Admin. State, Regul. Reform, & Antitrust of the H. Comm. on the Judiciary,
118th Cong. 7 (2024) [hereinafter Reining in the Administrative State] (testimony of Mark Chenoweth,
President and Chief Legal Officer, New C.L. AllL).

33. THE FEDERALIST NO. 78, at 523 (Alexander Hamilton) (Jacob E. Cooke ed., 1961) (citation
omitted).

34. U.S.CONST. art. I1I, § 2, cl. 1.
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temporary “passions” that did not necessarily promote individual rights;*
meanwhile, judges had an office of “judgment,” meaning they were
supposed to be independent arbiters in search of the law.3® According to the
Founders, separation of powers insulated courts from the political branches
and their susceptibility to public pressure, such that judges could exercise
their independent judgment and promote individual liberty.’

Separation of powers works in tandem with the checks and balances
principle, which further enhances individual liberty. In arriving at this
conclusion, the Founders looked to the English court system in which judges
had no tenure or salary protections, which created arbitrary decision-making
marked by executive pressure on judges.*® Thus, the Founders surmised that
these constitutional guarantees, in addition to other structural checks and
balances such as executive and legislative involvement in the selection of
Article III judges, would reduce the risk of each branch wielding power
without limit. 3> Meanwhile, Philip Hamburger, an administrative law
skeptic, argues that the separation of powers and checks and balances system
promotes individual liberty because liberty can be “constrain[ed]” only in
certain situations: here, an individual’s liberty is constrained inasmuch as
Congress can pass legislation and judges can issue judgments determining
what they can and cannot lawfully do.*® Furthermore, the executive branch
binds individuals only in the sense that it implements congressional acts,
such as disbursing government benefits, or seeks enforcement of the laws in
the courts.*!

1. The Three Branches of Government

The Constitution incorporates the separation of powers and checks and
balances principles by vesting “legislative Powers” in Congress, “executive
Power . .. in a President,” and “judicial Power” in “one supreme Court[]
and . . . inferior Courts as . . . [prescribed by] Congress,”** and enumerates

35.  See THE FEDERALIST NO. 10, supra note 33, at 61-62 (James Madison).

36. HAMBURGER, supra note 4, at 146—48; see Sheldon Whitehouse, Knights-Errant: The Roberts
Court and Erroneous Fact-Finding, 84 OHIO ST. L.J. 837, 844-45 (2023); Stern v. Marshall, 564 U.S.
462, 483-84 (2011); Marbury v. Madison, 5 U.S. (1 Cranch) 137, 177 (1803).

37. See Whitehouse, supra note 36, at 844; THE FEDERALIST NO. 10, supra note 33, at 61-62
(James Madison); U.S. CONST. amend. V (“No person shall be . . . deprived of . . . liberty . . . without due
process of law . .. .”).

38. See Stern, 564 U.S. at 483-84.

39. See id.; Branches of the U.S. Government, USAGOV (Sep. 22, 2025), https://www.usa.gov/
branches-of-government [https://perma.cc/W3WP-PR8Z].

40. See HAMBURGER, supra note 4, at 1.

41. Id. at3-4.

42. U.S.CONST.art. I, § 1; id. art. 11, § 1; id. art. III, § 1.
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some of these “Powers.”* Yet, the Constitution is relatively short and
somewhat vague regarding the three branches’ functions, which has resulted
in gap-filling by the courts to define the precise contours of legislative,
executive, and judicial powers.*

For the legislative branch, the “intelligible principle” doctrine has
informed much of what Congress can do. Here, Congress’s ability to
implement laws depends on telling the president what to execute. ®
However, given that laws require the vote of a majority of members of
Congress to enact, sometimes have technical aspects that Congress is ill-
equipped to handle, and often entail unforeseen consequences, Congress may
not necessarily write laws with clarity and may leave the details to the
executive to hash out.*® So, when the executive fills in statutory gaps, they
may be engaging in lawmaking power in contravention of the separation of
powers principle.*’” In response to this concern, the Supreme Court in J. .
Hampton, Jr., & Co. v. United States held that not all delegations were
unconstitutional; only when Congress failed to provide sufficient
instructions to the executive branch, or what the Court called an “intelligible
principle,” did the president impermissibly engage in lawmaking.*® This was
because an intelligible principle authorized the executive branch to do no
more than act as a “mere agent of the law-making department to ascertain
and declare the event upon which [Congress’s] expressed will” or policy
“was to take effect.”*’ Notwithstanding recent attacks on the intelligible
principle doctrine,® this constraint on congressional power has helped

43.  For example, the judicial branch has the power to decide “all Cases, in Law and Equity, arising
under th[e] Constitution, the Laws of the United States, and Treaties made, or which shall be made, under
their Authority.” /d. art. 111, § 2, cl. 1.

44. See Kim Lane Scheppele, Perspectives on the Constitution: Constitutions Around the World,
NAT’L CONST. CTR., https://constitutioncenter.org/education/classroom-resource-library/classroom/
perspectives-on-the-constitution-constitutions-around-the-world [https://perma.cc/F7Y9-7KA4].

45.  See Gundy v. United States, 139 S. Ct. 2116, 2123 (2019) (quoting Mistretta v. United States,
488 U.S. 361, 372 (1989)).

46. See Chevron U.S.A. Inc. v. Nat. Res. Def. Council, Inc., 467 U.S. 837, 843-44 (1984),
overruled by, Loper Bright Enters. v. Raimondo, 144 S. Ct. 2244 (2024).

47.  See Reining in the Administrative State, supra note 32, at 3 (noting that “Congress cannot
delegate a power it lacks,” that is, it cannot delegate the power to legislate to the executive branch since
this power is nontransferable).

48. See J.W. Hampton, Jr., & Co. v. United States, 276 U.S. 394, 409-11 (1928) (holding that
when Congress “declare[s] the event[s] upon which its expressed will [is] to take effect,” the executive
branch is merely executing the law when it carries out such will by regulation); Loper Bright, 144 S. Ct.
at 2275 (Thomas, J., concurring); Caleb Nelson, Adjudication in the Political Branches, 107 COLUM. L.
REV. 559, 595 & n.138 (2007) (finding that the intelligible principle test arose because it can sometimes
be difficult to distinguish legislative from executive power).

49. J.W. Hampton, 276 U.S. at 410-11.

50. See, e.g., West Virginia v. EPA, 142 S. Ct. 2587, 2619 (2022) (Gorsuch, J., concurring). In
2022, the Supreme Court produced the “major questions doctrine,” which has curtailed the salience of
the intelligible principle doctrine. See id.
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determine what legislative power is and the executive branch’s role in it.

As J.W. Hampton suggested, executive power often depends on
whether Congress has given the executive branch any laws to execute. In
Youngstown Sheet & Tube Co. v. Sawyer, the Supreme Court held that
President Truman’s executive order, which directed the secretary of
commerce to seize steel mills in order to stave off a potential strike, was
unlawful because no congressional act permitted him to do so.’! Yet,
presidents are not completely reliant on Congress in order to exercise
executive power. As Justice Jackson noted in his influential concurrence, in
some situations, the president may be able to act without congressional
authorization, such as in the foreign affairs realm, because the Constitution
granted the president sole discretion over this realm.*? In the case of a steel
mill seizure, however, the Constitution did not give the president sole
authority to act.>?

Finally, the 1803 Supreme Court case Marbury v. Madison established
the core of judicial power, in which Chief Justice Marshall declared that “[i]t
is emphatically the province and duty of the judicial department to say what
the law is.”>* For the Marbury Court, this “duty” meant courts had to resolve
the laws in favor of the Constitution.>® So, while Congress prevents unlawful
exercises of legislative power by the executive branch by supplying it
intelligible principles, courts also constrain executive action by serving as
the final arbiter of the laws’ meaning.>® This means the executive branch is
necessarily constrained by courts’ definition of (1) the laws the executive
branch is charged with carrying out and (2) its own executive power.

Since Marbury, the Supreme Court has continued to refine its
definitions of legislative, executive, and judicial power. Yet, perhaps the
most enduring theme in these cases is Marbury’s framing of judicial power
as a responsibility—one that may not be abdicated >’ —that courts
independently resolve “[CJases” and “[CJontroversies.” * While the

51.  Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 579, 582-84, 588-89 (1952).

52.  See id. at 634-55 (Jackson, J., concurring); see, e.g., United States v. Curtiss-Wright Exp.
Corp.,299 U.S. 304, 319 (1936) (holding that the president has discretion over matters concerning foreign
affairs).

53.  Youngstown, 343 U.S. at 640, 653 (Jackson, J., concurring).

54.  Marbury v. Madison, 5 U.S. (1 Cranch) 137, 177 (1803).

55. Id

56. See Loper Bright Enters. v. Raimondo, 144 S. Ct. 2244, 2257 (2024).

57.  Reining in the Administrative State, supra note 32, at 4 (“Had Article III recited that the judicial
power ‘is hereby vested’ in the courts, it could be argued that that power, like title to land, could be
conveyed without any limitation on its subsequent transfer.”).

58.  See Loper Bright, 144 S. Ct. at 2278 (Gorsuch, J., concurring) (quoting U.S. CONST. art. III,
§ 2, cl. 1); HAMBURGER, supra note 4, at 238 (noting the courts have the “power to bind subjects in
particular instances”).
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intelligible principle doctrine may authorize some quasi-legislative actions
by the executive branch, courts’ continued insistence on this judicial duty to
decide Cases and Controversies, coupled with the Supreme Court’s attacks
on agencies’ rulemaking powers in Loper Bright,” sits uncomfortably with
the idea of administrative agencies that are empowered to adjudicate
individual rights.

2. Administrative Agencies: A Fourth Branch of Government?

As James Madison warned in 1787, “where the whole power of one
department is exercised by the same hands which possess the whole power
of another ..., the fundamental principles of a free constitution[] are
subverted.”®® Many critics of agency power argue that the rapid creation and
expansion of agencies, or what they call the administrative state, during the
New Deal in the twentieth century embodies this risk because many modern-
day agencies (arguably) perform legislative, executive, and judicial powers
in contravention of the Constitution. ¢!

However, in the same passage, Madison observed that there was “not a
single instance” in state constitutions in which the branches were “absolutely
separate and distinct”; in fact, he encouraged some overlapping functions
between the three branches of government.®? Indeed, agencies have been
around since our nation’s founding, which may be indicative of the
Founders’ understanding of constitutionally permissible distribution of
powers. For example, the First Congress authorized executive officers to
decide matters such as those relating to taxation and foreign commerce.®?
While many administrative state opponents concede this point, they note that
such categories fall within the ambit of executive discretion and were never
contemplated by the Founders as unconstitutionally encroaching on the
legislative or judicial branches.%*

On the other hand, proponents of agency power maintain that agencies
are perfectly consistent with the Constitution because agencies actually
promote the two concerns addressed by the separation of powers and checks
and balances principles. To this end, such proponents argue that agencies
help carry out Congress’s will (given that Congress creates agencies in the

59.  See infra Section I1.A.2.

60. THE FEDERALIST NO. 47, supra note 33, at 325-26 (James Madison).

61. See HAMBURGER, supra note 4, at 17-19, 231; Reining in the Administrative State, supra note
32, at 4-6.

62.  See THE FEDERALIST NO. 47, supra note 33, at 327-28 (James Madison).

63. Nelson, supra note 48, at 594-95.

64. See HAMBURGER, supra note 4, at 292-93. This argument is foundational for understanding
permissible forms of judicial deference to agencies’ findings of facts. See infra notes 89-139 and
accompanying text.
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first place) while also promoting the president’s interests (through
presidential appointment of agency heads).® Furthermore, agencies may
enhance individual liberty through making “reasonable . . . judgments about
the common good and the general welfare.”%® For example, agencies oversee
programs intended to prevent or curtail “subordinat[ion] [caused] by market
exploitation” and harm caused by “ill health, poverty, pollution, and old
age.”®’

Hamburger rejects the agency power proponents’ arguments and posits
that agencies unconstitutionally “exercise ... binding legislative and
judicial powers,” given that the Constitution implicitly rejected government
structures from medieval England and eighteenth-century America, which
were marked by decision-making bodies that wielded legislative, executive,
and judicial powers.®® For Hamburger, agencies become unconstitutional
when they have “absolute” power, or power that is (1) “extralegal,” meaning
it “runs outside the law”; (2) “supralegal,” meaning that agencies rely on
“judicial deference” for legitimacy; and (3) “consolidat[ed],” meaning
powers that are supposed to be split between three branches are housed in
one.® As Hamburger contends, the Founders’ beliefs were informed by
English pushback against the Crown’s “prerogative” legislation, called
proclamations, and “prerogative courts,” such as the Star Chamber and High
Commission.’® The Star Chamber, for example, could bind parties and
prosecute crimes arising under Crown-issued proclamations.”! The Star
Chamber was authorized to do so because Parliament recognized the Star
Chamber’s many advantages, including its ability to dispose of cases swiftly
without interference from juries that could be bribed and prosecutors who
could be scared off from prosecuting.”? Against this backdrop, English
courts, unlike the Star Chamber, refused to limit their review of prerogative
actions on account of their “office of judgment, in which” judges recognized
and adhered to their “duty to follow the law of the land.””® Eventually,
Parliament abolished these prerogative courts in response to public criticism

65.  See SUNSTEIN & VERMEULE, supra note 3, at 1-5.

66. Id. at4.

67. Id. at4-5.

68. See HAMBURGER, supra note 4, at 4, 15-16.
69. Id. at6.

70. Id. at 22-23, 133-34. The Star Chamber was an English court that “grew out of the medieval
king’s council as a supplement to the regular justice of the common-law courts.” Star Chamber,
BRITANNICA, https://www.britannica.com/topic/Star-Chamber [https://web.archive.org/web/202601041
61846/https://www.britannica.com/topic/Star-Chamber]. Although the Star Chamber was “not bound by
the common law” and had many procedural “advantages over ordinary courts,” English kings began using
it to “enforce unpopular political and ecclesiastical policies,” leading to its abolishment in 1641. Id.

71. HAMBURGER, supra note 4, at 133-34.

72. Id. at 134-35.

73. Id. at 287-88.
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over such courts’ unchecked, extralegal nature and in recognition of the fact
that such courts contravened the Magna Carta’s decree that “no one was to
be deprived of his liberty or property, other than by the judgment of his peers
or the law of the land.””*

The Constitution corrected these unchecked dangers, Hamburger
argues, through housing judicial power in Article III courts, guaranteeing
juries, and providing tenure and salary to judges, among other structural
protections.” However, agencies may threaten to undo this constitutional
balance by binding people through executive-made legislation and
adjudication. ’® Hamburger’s worry lies partly in the fact that, like the
prerogative actors of medieval England, executive officers lack structural
protections that promote independent judgment and often opt to work for the
president because of personal precommitments favoring the government.”’

Cass R. Sunstein and Adrian Vermeule contest Hamburger’s version of
events. Sunstein and Vermeule argue that administrative state critics like
Hamburger focus too narrowly on the risk of executive overreach that they
fail to recognize the Founders had other goals in mind when creating a
national government.”® For Sunstein and Vermeule, the Constitution struck
a balance between checking “official abuse” and promoting “public
participation and accountability, . . . efficiency in government, . . . rational
and coordinated policymaking[,] and...the common good and overall
welfare.””® The Founders recognized that the executive was well suited to
promote these latter goals, which is why they created a powerful executive
branch.®® While recognizing that some limits to agency power are important,
Sunstein and Vermeule oppose eliminating administrative agencies
wholesale on constitutional grounds.®' They argue that too much judicial
interference in the realm of administrative law harms individual liberty
because it risks the possibility that Article III judges will weigh in on matters

74. Id. at 138.

75. Seeid. at 8, 14748, 154.

76. Id. at 1-3 (arguing that a central feature of “administrative law” is executive power to issue
“directives,” including “rules, interpretations, adjudications, orders, or warrants,” which are binding on
executive officers and the public at large).

77. Seeid. at 14748 (noting that decisionmakers sitting on the Star Chamber “swor[e] to support
the king” and often joined the court because they had “sympathies with the Crown’s prerogative power”).

78.  See SUNSTEIN & VERMEULE, supra note 3, at 21-23.

79. Id. at 23-24.

80. See id. In support of their argument, Cass R. Sunstein and Adrian Vermeule looked to the
writings of James Madison, who recognized that “in every political institution, a power to advance the
public happiness involves a discretion which may be misapplied and abused.” Id. at 34 (quoting THE
FEDERALIST NO. 41, supra note 33, at 269 (James Madison)).

81. Seeid. at34-42.
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that they are ill-suited to resolve, such as those involving “technocratic
expertise and political accountability.”*?

Some Supreme Court Justices echo Hamburger’s concerns and question
agencies’ constitutionality,® and the Court as a whole has a “fraught”
relationship regarding its view of executive power. % However, as it
currently stands, agencies may permissibly wield some power.?> To what
extent, including whether agencies may conclusively determine facts in
some adjudications, remains to be seen.

B. THE ADMINISTRATIVE PROCEDURE ACT AND THE STANDARDS OF
JUDICIAL REVIEW

The APA embodies the “appellate review model” in which agencies,
much like trial-level courts, hold initial adjudicatory proceedings that courts
review using different levels of deference depending on whether agencies’
findings of fact or law are at issue: in the former case, courts grant moderate
deference to agencies’ findings, whereas in the latter case, no deference is
given. % The appellate review model predates the APA and arose to
prominence in the early twentieth century;®’ it also shaped “widespread
demand for legislation to settle and regulate . . . administrative law and
procedure” in the 1930s and 1940s.%8

82. Id at37.

83. Axon Enter., Inc. v. FTC, 143 S. Ct. 890, 906 (2023) (Thomas, J., concurring) (expressing
“grave doubts about the constitutional propriety of Congress vesting administrative agencies with primary
authority to adjudicate core private rights with only deferential judicial review on the back end”).

84. SUNSTEIN & VERMEULE, supra note 3, at 26-27 (cataloguing the Roberts Court’s inconsistent
stance regarding agency power, upholding judicial deference to the executive in some cases, including
Trump v. Hawaii, 138 S. Ct. 2392 (2018), and denying deference in other cases, such as Boumediene v.
Bush, 553 U.S. 723 (2008)).

85. See, e.g., Loper Bright Enters. v. Raimondo, 144 S. Ct. 2244, 2261-63 (2024) (holding that
Chevron deference is overruled because it does not adhere to the Administrative Procedure Act’s (“APA”)
command to reviewing courts to independently interpret statutory ambiguities, which implies that the
APA constitutionally permits agencies to act within prescribed limits).

86.  Merrill, supra note 21, at 389.

87. Id. at393.

88. S. REP. NO. 79-752, at 187 (1945); ¢f George B. Shepherd, Fierce Compromise: The
Administrative Procedure Act Emerges from New Deal Politics, 9ONW. U.L.REV. 1557, 1559-61 (1996)
(finding the APA was a compromise between New Deal proponents and opponents). For a competing
report of the history of the APA, see Jeremy Rabkin, The Origins of the APA: Misremembered and
Forgotten Views, 28 GEO. MASON L. REV. 547, 553 (2021) (arguing that the APA sought to counter
“administrative absolutism” with the “rule of law” against a backdrop of European totalitarianism
(quotation omitted)).



2026] TO DEFER OR NOT TO DEFER 739

1. The Origins of the APA

As Evan D. Bernick, a critic of judicial deference to agency fact-
finding, notes, from the nation’s founding until the early twentieth century,
“judicial review of governmental action was both narrow and deep”: “It was
narrow in that complaints about governmental activity often did not entitle
individuals to judicial review”; and “[i]t was deep in that, if individuals did
have a complaint that triggered judicial review, that complaint was
adjudicated in an especially rigorous way.”® Individuals were precluded
from judicial interference unless they could trace government action “upon
core private rights.”® This was because the Magna Carta, which in turn
inspired the Constitution, held that if the government sought to deprive an
individual of certain rights—that is, the private rights of “life, liberty, or
property”—it could only do so in accordance with due process
considerations and “the law[s] of the land.”®! In other words, potential
deprivation of one’s private rights triggered court intervention that followed
certain procedural requirements, °? including an obligation to
“interpret[] . . . the relevant law,” which was performed by judges, and to
“determin[e] . . . the relevant facts,” which was a jury task.”® Congress could
not run around these requirements by creating “entities called ‘courts’ ” that
could not otherwise exercise judicial power or did not follow these
procedural requirements.**

Thus, when the executive branch sought to affect an individual’s private
rights, it had to do so through an Article III court; it could not bind the
individual pursuant to agency proceedings.”® Once in an Article III court,
any findings of fact made by the executive beforehand were treated as
“merely the records of one of the parties in the case” rather than “records at
law” with “presumptive verity or validity.”*® An 1843 Supreme Court case
United States v. Irving®’ is one such time in which the government had to
litigate individuals’ private rights through an Article III court. In that case,
the government sought to recover a federal customs collector’s “debt[s]
from” the collector’s “sureties” after he had fled the country.”® Here, the

89.  Bernick, supra note 18, at 31.

90. Nelson, supra note 48, at 569.

91. Id. at568.

92. Id. at 569, 574.

93.  Bernick, supra note 18, at 33.

94. Nelson, supra note 48, at 574-75 (emphasis omitted) (explaining that the Constitution only
allows Congress to give judicial power to entities that are (1) the Supreme Court or inferior courts created
by Congress (2) that have judges that receive salary and tenure protections).

95.  Bernick, supra note 18, at 32.

96. Id. at 33 (quoting HAMBURGER, supra note 4, at 297); HAMBURGER, supra note 4, at 297-98.

97.  United States v. Irving, 42 U.S. (1 How.) 250 (1843).

98.  Bernick, supra note 18, at 33.
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Court held that the United States Treasury’s various factual findings,
including a transcript it created describing the customs collector’s account,
were to be treated as “prima facie evidence,” that is, such determinations
could be rebutted by other evidence and weighed by juries.”® In other words,
because the Treasury’s transcript had no “presumptive effect [like] a court
record”—notwithstanding it being “an executive record . . . kept by officers
who,” like the court, “were expected to exercise judgment rather than will”—
the jury was free to determine the transcript’s validity and persuasiveness. '

Meanwhile, the executive branch could freely adjudicate matters
concerning “public rights and quasi-private privileges.”'°! This was because
“disposition of those legal interests did not require the use of ‘judicial’
power.” 192 The Supreme Court “has not ‘definitively explained’ the
distinction between public and private rights,”!% but precedent has generally
included among the category of public rights “claims that were understood
to be held by the people as a whole,” such as

(1) proprietary rights held by government on behalf of the people, such as

the title to public lands or the ownership of funds in the public treasury;

(2) servitudes that every member of the body politic could use but that the

law treated as being collectively held, such as rights to sail on public

waters or to use public roads; and (3) less tangible rights to compliance

with the laws established by public authority “for the government and
tranquility of the whole.”!%*

Privileges were created by Congress to “carry out public
ends[,] . . . ‘originat[ing] with the state rather than the individual.” ”'%

In 2018, the Supreme Court in Oil States Energy Services, LLC v.
Greene’s Energy Group, LLC affirmed the significance of the public/private
rights distinction but essentially collapsed rights held by the people as a
whole and quasi-private privileges into the umbrella of public rights.!% In

99. Id.; Irving, 42 U.S. (1 How.) at 262-63; see also Nelson, supra note 48, at 591 (“Just as
legislatures could not come along after the fact and retroactively redraw the lines that defined the parties’
core private rights,...so too legislatures could not authoritatively apply the preexisting lines to
individual cases or make binding determinations about exactly what had happened in those cases.”).

100. HAMBURGER, supra note 4, at 298.

101.  Nelson, supra note 48, at 577.

102. Id.

103. Oil States Energy Servs., LLC v. Greene’s Energy Grp., LLC, 138 S. Ct. 1365, 1373 (2018)
(quoting N. Pipeline Constr. Co. v. Marathon Pipe Line Co., 458 U.S. 50, 69 (1982) (plurality opinion)).

104.  Bernick, supra note 18, at 32 (quoting Nelson, supra note 48, at 566).

105.  Nelson, supra note 48, at 567-68 (quotation omitted).

106.  Oil States, 138 S. Ct. at 1373-74 (pointing out that Article I of the Constitution grants
“Congress the power ‘[t]o promote the Progress of Science and useful Arts, by securing for limited Times
to Authors and Inventors the exclusive Right to their respective Writings and Discoveries,” ” and that
“Congress has authorized the executive branch to grant patents that meet [certain] statutory requirements
for patentability” (first alteration in original) (quoting U.S. CONST. art. I, § 8, cl. 8)).
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that case, the Court considered a challenge to the Leahy-Smith America
Invents Act, which created an “inter partes” review process.!?” Through the
inter partes review process, an individual could petition the United States
Patent and Trademark Office to cancel a patent’s claims without needing to
resort to a jury trial.'%® “[PJublic rights,” the Court confirmed, “cover[ed]
matters ‘which ar[ose] between the Government and persons subject to its
authority in connection with the performance of the constitutional functions
of the executive or legislative departments.” %’ There, the Court held that
the granting of—and therefore revocation of—a patent constituted a public
right because patents (1) were “ ‘public franchises’ that the Government,”
and therefore the public, “grant[ed] ‘to the inventors of new and useful
improvements’ ;1% and (2) could be granted by the executive or legislative
branches “without ‘judicial determination.””!'!! Therefore, like all other
public rights, the granting and revocation of a patent through the inter partes
review process could be adjudicated by any branch of government.'!?

Historically, when individuals wanted to challenge agencies’ decisions
in public rights cases, they had to bring separate lawsuits—rather than appeal
the decisions within the agencies—in Article III courts where they would be
entitled to “damages or other remedies against wayward executive
officers.”!!3 However, as Hamburger points out, litigants had to show injury
in order to recover.!'* Once they demonstrated harm “such as distraint or
payment under protest,” then courts would, like in private rights cases, treat
the agencies’ findings of fact as prima facie evidence.!!> This was because
the “judicial proceedings were not extensions of the executive
proceedings.”!''® Meanwhile, judicial deference, if any were given, applied
to the agencies’ findings of law. But Hamburger argues deference is too
strong a term since what the courts were doing was “defer[ring] to the law,”
which gave the executive discretion to determine public rights, not the
agencies themselves.!!” The 1840 decision Decatur v. Paulding illustrates
this point.'!® There, the secretary of the navy, interpreting two statutes,

107. Id. at1372.

108. Id. at1371.

109. Id. at 1373 (quoting Crowell v. Benson, 285 U.S. 22, 50 (1932)).

110.  Id. (quoting Seymour v. Osborne, 78 U.S. (11 Wall.) 516, 533 (1871)).

111.  1Id. at 1374 (quoting Crowell, 285 U.S. at 50-51).

112.  Id.; Bernick, supra note 18, at 32; see also Nelson, supra note 48, at 577 (explaining that
Congress could authorize nonjudicial officers to adjudicate matters involving public rights).

113.  HAMBURGER, supra note 4, at 294.

114. Id. at 294-95 (“This approach . .. had the virtue of keeping the executive and the judicial
proceedings apart.”).

115.  Seeid. at 294-96.

116. Id. at 295.

117.  Id. at293-94.

118.  Decatur v. Paulding, 39 U.S. (14 Pet.) 497 (1840).
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refused to grant a widow two pensions even though the statutes apparently
required payment of both.!!” As the pensions fell under the public rights
doctrine, the executive branch had authority to regulate their
disbursement.'?® Although the Supreme Court recognized it had authority to
invalidate an agency’s construction of a statute, the relevant statutes
permitted the secretary to interpret them.'?! Thus, the Court merely deferred
to the law when it upheld the secretary’s interpretation because the law said
the secretary could exercise discretion in disbursing pensions.!??

Around the turn of the twentieth century, the appellate review model
began to take shape, ushering in an era of judicial deference to agencies’
findings of fact.'>* In 1906, Congress passed the Hepburn Act, which
modified the process by which the Interstate Commerce Commission
(“ICC”) prescribed rate orders.'?* Before the Hepburn Act, the ICC had to
file bills of equity in appellate-level courts for its rate orders to have binding
force; afterwards, its rate orders were self-executing thirty days after their
issuance.'?> Another aspect of ICC rate orders that the Hepburn Act changed
was how courts reviewed challenges to such orders. Although appellate
courts had previously reviewed ICC orders under a de novo standard of
review, the Hepburn Act failed to prescribe the applicable standard of review
for self-executing ICC rate orders.'?® In a series of Supreme Court cases
following passage of the Hepburn Act, the Court, borrowing from the
standard of review that courts applied to jury findings of facts, effectively
read in a substantial evidence standard for reviewing self-executing ICC rate
orders.'?” Under this standard, reviewing courts independently analyzed the
ICC’s legal findings but deferred to its findings of fact.'?® This contrasted
with decades of precedent in which courts had treated the ICC’s findings of
fact as merely prima facie evidence.!? For the Court, the substantial
evidence standard made sense because the Hepburn Act, in making ICC
orders self-executing, “endowed the [ICC] ‘with large administrative
functions,” ” 13% that is, the ICC had the “institutional competence to

119.  Id. at 498; HAMBURGER, supra note 4, at 293.

120. HAMBURGER, supra note 4, at 293; Decatur, 39 U.S. (14 Pet.) at 515.

121.  Decatur,39 U.S. (14 Pet.) at 515.

122.  Id.; HAMBURGER, supra note 4, at 293-94.

123.  Merrill, supra note 21, at 393.

124.  Id. at 394-97.

125. Id. at 395.

126. Id. at 397 (noting that Congress failed to agree on the applicable standard of review, so they
effectively left this task to the Supreme Court to decide).

127.  See id. at 397-400.

128.  Bernick, supra note 18, at 36.

129. Seeid. at 33.

130. Merrill, supra note 21, at 398 (quoting ICC v. IlI. Cent. R.R. Co., 215 U.S. 452, 470 (1910)).
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determine ‘whether [its] administrative power ha[d] been wisely
exercised.” 7131

In 1932, the Court assessed the constitutionality of a statute that
required reviewing courts to defer to an agency’s findings of fact involving
two private parties.'> In Crowell v. Benson, an employer challenged the
Longshore and Harbor Workers’ Compensation Act (“LHWCA”), which
authorized the United States Employees’ Compensation Commission to
issue workers’ compensation awards against employers for employee
injuries occurring on navigable waters.!* According to the employer, the
LHWCA violated the Fifth and Seventh Amendments’ due process and jury
trial rights.!3* The Crowell Court found that the LHWCA’s requirement that
reviewing courts defer to an agency’s findings of fact in workers’
compensation matters was “constitutionally unproblematic” because “[t]o
hold otherwise would be to defeat the obvious purpose of the legislation to
furnish a prompt, continuous, expert and inexpensive method for dealing
with a class of questions of fact which are peculiarly suited to examination
and determination by an administrative agency.”'*> Thus, Crowell expanded
an agency’s power by permitting it to adjudicate matters involving private
rights with at least some binding effect (inasmuch as an agency’s findings of
fact were supported by substantial evidence).'*¢ Yet, the Court noted that it
still had an obligation to independently review (1) an agency’s findings of
law as well as to (2) determine “jurisdictional” facts, or facts that had to exist
for an agency to not exceed its statutory authority, and “constitutional” facts,
or facts that had to exist if a challenged action was to be upheld as
constitutional.!®” This, according to Chief Justice Hughes, was because in
private rights cases, “the ‘essential attributes’ of the judicial decision [had
to] remain in an [A]rticle III enforcement court,” which courts ensured
through reviewing issues of law as well as jurisdictional and constitutional

131.  Bernick, supra note 18, at 35 (quoting //l. Cent. R.R., 215 U.S. at 470).

132.  Id. at37.

133.  Crowell v. Benson, 285 U.S. 22, 36-38, 45 (1932).

134. Id. at36-37.

135.  Bernick, supra note 18, at 37-38 (alteration in original) (quoting Crowell, 285 U.S. at 46).

136. Some scholars have pointed out that Crowell was a case in admiralty, and such cases have
historically been decided by non-Article III courts. See Reining in the Administrative State, supra note
32, at 16; Merrill, supra note 21, at 405.

137.  See Bernick, supra note 18, at 37 & n.51; Ari Goldstein, The Lost World of Jurisdictional and
Constitutional Facts in Administrative Law, 78 ADMIN. L. REV. (forthcoming 2026) (manuscript at 20—
22) (finding that in this case, “the ordinary facts were facts about ‘the circumstances, nature, extent, and
consequences of the [employee’s] injuries,”” and as such could be analyzed under the substantial
evidence standard,; jurisdictional and constitutional facts included “question[s] of whether [the employee]
was in fact [the employer’s] employee, and . . . whether [the employee’s] injury occurred on navigable
waters” (first alteration in original)).
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facts de novo.'*® Yet, the Court’s distinct treatment of jurisdictional and
constitutional facts would not last; today, most courts do not review
jurisdictional and constitutional facts de novo.!'*’

Around the time that the Court decided Crowell, scholars, lawmakers,
and interested parties began calling for administrative reform.!*? Although
contemporary scholars debate the driving force behind this movement,'*!
they agree that this movement coincided with a rapid expansion of
administrative agencies and an agency-friendly Supreme Court as
exemplified by the Crowell decision.'*? For many reformers, Congress could
ensure agencies acted lawfully by creating a comprehensive body of law to
guide their actions while also correcting potential constitutional violations
that they perceived existed in agencies.!** One potential violation of prime
importance to these reformers was some agencies’ tendency to act as
“prosecutor, judge, jury, and executioner” in making the rules and enforcing
them.!* Thus, what would become the APA emerged as a solution to the
issue of unchecked administrative power.!4’

One thing the APA did to ensure that agencies did not exceed their
constitutional limits was to distinguish formal from informal adjudication. !4
It subjected proceedings of the former type to stringent requirements,
reflecting the idea that such cases typically needed more than objective tests,
measurements, or standards to resolve, and implicated agencies’ executive
and quasi-judicial powers.'¥

Sections 554, 556, and 557 of the APA governed formal
adjudications. '** Under these sections, agencies conducted “trial-type,
adversarial hearing[s]” that were overseen by impartial decisionmakers,

138.  See Richard H. Fallon, Jr., Of Legislative Courts, Administrative Agencies, and Article 111, 101
HARV. L. REV. 915, 923-24, 924 n.57 (1988) (quoting Crowell, 285 U.S. at 50).

139.  See Bernick, supra note 18, at 37 n.51.

140.  Shepherd, supra note 88, at 1560-65.

141. See supra note 88 for a brief discussion of scholars’ competing views of what drove
widespread demand for the APA.

142.  See, e.g., Shepherd, supra note 88, at 1561-63.

143.  See S.REP.NO. 79-752, at 187-89 (1945).

144.  See Rabkin, supra note 88, at 554.

145.  See S.REP. NO. 79-752, at 187-89.

146.  See id. at 193.

147.  See id.; COMM. ON ADMIN. PROC., ADMINISTRATIVE PROCEDURE IN GOVERNMENT AGENCIES,
S.Doc. No. 77-8, at 5, 36-38, 43-45 (1st Sess. 1941); Wong Yang Sung v. McGrath, 339 U.S. 33, 45—
46, 48-51 (1950) (finding that the APA’s drafters sought to “ameliorate the evils resulting from a
combination of” prosecutorial and adjudicatory functions that marked some pre-APA agency
adjudications). Similarly, the APA distinguished formal from informal rulemaking and prescribed
different procedural requirements for each rulemaking type. See S. REP. NO. 79-752, at 193.

148. 5 U.S.C. §§ 554, 556-57.
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typically administrative law judges (“ALJs”). '*° Parties had certain
procedural rights in formal adjudications, including the opportunity to
appear with counsel, present evidence, and cross-examine adverse parties
and witnesses.!'>® In enforcing ALJs’ independence, the APA prohibited
prosecuting officers from supervising ALJs when they were involved in the
same matters, and required that ALJs only communicate with interested
parties “openly and upon notice” or on “[e]x parte matters authorized by
law.”!3! ALJs had other duties under the APA, such as administering oaths,
issuing subpoenas, receiving and weighing evidence, and making initial or
recommended decisions. 2 An agency was required to conduct formal
adjudications when a statute either “explicitly state[d]” that its hearings
would be held “on the record” or that the agency would follow the
procedures outlined by sections 554, 556, and 557 of the APA.!?

The APA also provided for judicial review of agencies’ actions.'>*
Under the APA, an individual who suffered a legal wrong that was caused
by an agency action or as authorized by statute had a right of appeal.!>
Often, these individuals were required to exhaust their administrative
remedies before they could obtain judicial review, such as appealing an
ALJ’s decision within the agency.!>® Once a case came before an Article 111
court for review, the court was required to examine the administrative record
according to certain standards of review.!>” Per section 706 of the APA, “the
reviewing court” was required to “decide all relevant questions of law,
interpret constitutional and statutory provisions, . . . determine the meaning
or applicability of the terms of an agency action,” and “hold unlawful and
set aside agency action, findings, and conclusions” that were

(A) arbitrary, capricious, an abuse of discretion, or otherwise not in

accordance with law;

(B) contrary to constitutional right, power, privilege, or immunity;

149. Id.; BEN HARRINGTON & DANIEL J. SHEFFNER, CONG. RSCH. SERV., R46930, INFORMAL
ADMINISTRATIVE ADJUDICATION: AN OVERVIEW 6—7 (2021).

150.  See S.REP.NO. 79-752, at 193, 204, 206-09.

151. 1Id. at203; 5 U.S.C. § 554(d).

152.  S.REP.NoO. 79-752, at 203, 207-08.

153.  See HARRINGTON & SHEFFNER, supra note 149, at 5-6 (quoting 5 U.S.C. § 554(a)); Wong
Yang Sung v. McGrath, 339 U.S. 33, 48-50 (1950).

154.  S.REP.NO. 79-752, at 193; see 5 U.S.C. §§ 701-706.

155.  S.REP.NO.79-752, at 212. The APA precludes judicial review in limited circumstances: when
a statute precludes review or when an agency has absolute discretion in a given matter. /d. at 194; 5 U.S.C.
§ 704 (requiring that judicial review be granted when a “final agency action [has] . . . no other adequate
remedy in a court”).

156. 5 U.S.C. § 704. While the APA apparently requires exhaustion of administrative remedies, the
Supreme Court has increasingly held otherwise. See infra Section I1.B.1.

157. 5U.S.C. § 706.
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(C) in excess of statutory jurisdiction, authority, or limitations, or short of
statutory right;

(D) without observance of procedure required by law;

(E) unsupported by substantial evidence in a case subject to sections 556
and 557 of th[e] [APA] or otherwise reviewed on the record of an agency
hearing provided by statute; or

(F) unwarranted by the facts to the extent that the facts are subject to trial
de novo by the reviewing court.'*®

Under the APA, a reviewing court could apply more than one standard
of review depending on the issues that came before it.!** For example, while
the “arbitrary and capricious” standard applied to appeals of all agency
actions, an Article III court only applied the substantial evidence standard
when it reviewed agency decisions made pursuant to formal agency
adjudications or otherwise required by statute.!®® This meant the level of
judicial deference afforded to agency actions turned on the issues before
Article III courts, in which a court applying de novo review engaged in a
more searching examination of the record than a court applying the arbitrary
and capricious standard of review.'¢!

2. The Substantial Evidence Standard of Review

The APA did not actually define the substantial evidence standard of
review beyond instructing courts to apply it when reviewing formal
adjudications.'®? Despite the APA’s minimal guidance to reviewing courts,
legislative history offers some, albeit conflicting, clues on the meaning of
this standard of review. As the Senate Judiciary Committee exalted in
reporting the bill to the full Senate for consideration, “[t]he ‘substantial
evidence’ rule . . . [was] exceedingly important” in the context of judicial
review of agency decisions and administrative law generally because this
standard embodied many of the concerns underlying the APA, such as
ensuring a separation of an agency’s investigatory division from its
adjudicatory division, streamlining agency procedures, and promoting

158. Id.

159. See 6 JACOB A. STEIN & GLENN A. MITCHELL, ADMINISTRATIVE LAW § 51.03 (2025).

160. See Citizens to Pres. Overton Park, Inc. v. Volpe, 401 U.S. 402, 413-14 (1971); 5 U.S.C.
§ 706(2)(E).

161. See Martha S. Davis, 4 Basic Guide to Standards of Judicial Review, 33 S.D. L. REV. 469,
475, 479-80 (1988); Braden Currey, Note, Rationalizing the Administrative Record for Equitable
Constitutional Claims, 133 YALE L.J. 2017, 2024 (2024) (“The degree of scrutiny a court chooses to
place on the agency is reflected in the standard of review it decides to use for the case.”).

162.  See 5 U.S.C. § 706(2)(E). The APA requires a reviewing court to “hold unlawful and set aside
agency action, findings, and conclusions found to be . . . unsupported by substantial evidence in a case
subject to” formal hearing requirements under the APA “or otherwise reviewed on the record of an agency
hearing provided by statute.” Id. § 706(2).
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fairness to all parties.'®* Per this view, the substantial evidence standard of
review had some constitutional significance (especially as it related to
separation of powers concerns) and was meant to make clear to courts that it
was “the[ir] duty . . . to determine in the final analysis and in the exercise of
their independent judgment[] whether[,] on the whole record[,] the evidence
in a given instance [was] sufficiently substantial to support a[n agency]
finding, conclusion, or other . . . action as a matter of law.”!%4

Yet, the committee’s emphasis on independent judgment seemed to
contradict courts,'®® scholars, and even some parts of the Senate Report’s
view of the substantial evidence standard, who argued it (1) required a
considerable degree of judicial deference to agencies and (2) applied in
limited circumstances, namely, to judicial review of agencies’ findings of
facts.!%® A prominent proponent of this view was then-Attorney General
Tom C. Clark, who wrote a letter in 1945 interpreting some of the APA’s
provisions. Tellingly, his letter was appended to the official Senate Report,
which complicates the idea that the substantial evidence standard
accomplished the “important” goals articulated by the APA’s drafters, such
as ensuring separation of powers through judges exercising independent
judgment.'®’

In his letter, the attorney general argued the substantial evidence
standard was “intended to embody” common law, defining it as “more than
a mere scintilla[,] [that is,] . . . such relevant evidence as a reasonable mind
might accept as adequate to support a conclusion.”!®® In other words, the
attorney general treated the substantial evidence standard of review for
agency decisions as a corollary to the substantial evidence standard of review
that appellate courts applied in evaluating jury determinations of fact.'®’

In the jury context, the substantial evidence standard was a “highly
deferential” one in which “[t]he verdict [would] stand unless [an] appellant
c[ould] show that there [was] no substantial evidence to support it,
considering the evidence in the light most favorable to the verdict and with
all reasonable inferences deducible from the evidence drawn in support of
the verdict.”'”° Judicial review of jury findings of fact was deferential given
the Constitution expressly guaranteed resolution of civil and criminal

163. See S.REP.NO. 79-752, at 187-89, 216—17 (1945).

164. Id. at 216 (emphasis added).

165.  See infra notes 185-205.

166. Davis, supra note 161, at 477-79; Shepherd, supra note 88, at 1682 (pointing out that the
attorney general’s “interpretation has prevailed”).

167. See S.REP.NO. 79-752, at 223, 230.

168. Id. at 230 (citation omitted).

169.  See id.; Shepherd, supra note 88, at 1663—64.

170. Davis, supra note 161, at 477.
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disputes by juries.!”! For the Founders, juries “protecte[d] American liberty”
because they represented common interests, “guarding against arbitrary rule”
marked by judges who could be prone to “develop[ing]” biases “in favor of
government.”!”? Thus, the substantial evidence standard, in the jury context,
preserved the Constitution’s respect for the jury’s unique, unbiased position.
Moreover, judicial deference to juries’ findings of fact was warranted given
that juries were closer to the evidence.!”

Yet, if the APA codified the latter view, then the APA requires courts
to apply a standard of review that might not necessarily reap the benefits or
address the constitutional concerns the substantial evidence standard was
designed to create or resolve, respectively. Perhaps a different standard
would be warranted to capitalize on agencies’ unique, often technical,
expertise or address the separation of powers concerns that agency
adjudication may raise. For administrative law critics like Hamburger, the
fact that “an administrative agency is not a jury” is another reason why
agencies may be constitutionally defective. !’ Whereas juries do not
“have . . . precommitments” to the government, ALJs often do.!”® Therefore,
as agency skeptics’ theory goes, ALJs can actually threaten, rather than
protect or promote, individual liberty. Other scholars counter Hamburger’s
fears because, like juries, ALJs are close to the evidence that parties
present.!’® Also, ALJs often have specialized knowledge and expertise that
make them particularly suited to resolve the matters that come before
them.!”” Meanwhile, a jury, which is comprised of laypersons, is less likely
to understand the facts that come before agency tribunals.!”® Thus, a jury

171.  Seeid.; U.S. CONST. amends. V-VII.

172.  John Kerkhoff & Oliver Dunford, Substantial Defects: Deference, Juries, and Agency Fact-
Finding 4-6 (Apr. 2023) (working paper) (on file with the Southern California Law Review); see John
Gibbons, Comment, Why Judicial Deference to Administrative Fact-Finding is Unconstitutional, 2016
BYU L. REV. 1485, 1499 (2016) (arguing that “one of the great purposes of the jury trial was to prevent,
or nullify, the actions of oppressive or biased legislatures, executives, and judiciaries™).

173.  See Gregory Mitchell, Comment, Against “Overwhelming” Appellate Activism: Constraining
Harmless Error Review, 82 CALIF. L. REV. 1335, 1353 & n.102 (1994) (“The opportunity to observe
firsthand testimony and demonstrations, and the subtleties that accompany such evidence, places
jurors . . . in a much better position than appellate judges to assess the facts”).

174.  HAMBURGER, supra note 4, at 311 & n.h.

175. Id. at318.

176.  Cf Todd Phillips & Connor Raso, Debates over Agency Judges Should Focus on Functions,
Not Job Titles, BROOKINGS (Nov. 17, 2020), https://www.brookings.edu/articles/debates-over-agency-
judges-should-focus-on-functions-not-job-titles [https://perma.cc/LY 84-9F5D] (“Agency judges are
tasked with providing an initial independent review of the facts . .. .”).

177.  See Christopher J. Walker, CEI Report on Agency Adjudication Reform, YALE J. ON REGUL.:
NOTICE & COMMENT (Dec. 14, 2023), https://www.yalejreg.com/nc/cei-report-on-agency-adjudication-
reform [https://perma.cc/LINQ-LALH]; Universal Camera Corp. v. NLRB, 340 U.S. 474, 488, 496
(1951) (explaining that administrative law judges (“ALJs”) should be afforded due respect “in the light
of judicial experience” and specialized knowledge they have).

178.  See Walker, supra note 177.
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may misinterpret technical facts, passing misguided (that is, biased)
judgment.

No matter the concerns the latter view may raise, the attorney general’s
characterization of the substantial evidence standard has won the day.!”®
Indeed, for several decades after the APA’s passage, “agencies proceeded as
if” the law had not “change[d] much of anything.”'®" Around the 1960s, as
agencies began to rely more heavily on an informal rulemaking procedure
created by the APA called “notice-and-comment” rulemaking, courts began
to develop common law doctrines to constrain this power.'®! On the other
hand, courts seldom addressed agencies’ adjudicatory powers, including
clarifying what the substantial evidence standard required, given the trend
toward notice-and-comment rulemaking.!%?

Universal Camera Corp. v. NLRB'S3 and Allentown Mack Sales &
Service, Inc. v. NLRB'8* are two such cases that interpreted the APA’s
substantial evidence standard of review. In both, the Supreme Court
characterized the standard as akin to the standard applicable to jury findings
of facts.

In Universal Camera, the Court reviewed a National Labor Relations
Board (“NLRB”) order that had found an employer’s dismissal of an
employee was not retaliatory even though the dismissal followed the
employee testifying against his employer in a collective bargaining matter. '8’
The relevant statute, the Wagner Act, merely said that reviewing courts were

179.  See Evan D. Bernick, Envisioning Administrative Procedure Act Originalism, 70 ADMIN. L.
REV. 807, 815 (2018). While recognizing that the attorney general’s “interpretation has prevailed,”
George B. Shepherd argues that we should not afford the Senate committee or attorney general’s
interpretations much weight since each account was recorded after Congress had concluded “months of
private, off-the-record negotiations” and drafted the APA. Shepherd, supra note 88, at 1662-63, 1682—
83.

180. Bernick, supra note 179, at 815-16.

181. Id. at 816-17. This Note uses the word constrain loosely since some common law doctrines
required courts to defer to agencies’ decisions. See id. at 815, 817-21 (analyzing the common law
doctrines that arose in the late twentieth century, including the “hard look” analysis, Chevron deference,
and Auer deference). Interestingly, the Supreme Court has recently revitalized what Evan D. Bernick calls
APA “originalism,” in decisions such as Perez v. Mortgage Bankers Ass’n. Perez v. Mortgage Bankers
Ass’n, 575 U.S. 92 (2015); see Bernick, supra note 179, at 834. In that case, the Supreme Court held that
precedent that had required agencies to use notice-and-comment rulemaking if they wanted to “depart[]
from . . . interpretive rules that [had] represented their ‘definitive position’ ” was unlawful because it
violated section 553(b)(A) of the APA, “which expressly exempt[ed] interpretive rules from notice-and-
comment procedures.” Bernick, supra note 179, at 824 (citation omitted). This tracks with the Supreme
Court’s subsequent decision in Loper Bright to overrule Chevron deference. See infra Section I1.A.2.

182.  See Bernick, supra note 179, at 816—17.

183.  Universal Camera Corp. v. NLRB, 340 U.S. 474 (1951).

184.  Allentown Mack Sales & Serv., Inc. v. NLRB, 522 U.S. 359 (1998).

185.  Universal Camera, 340 U.S. at 476—77; NLRB v. Universal Camera Corp., 179 F.2d 749, 750
(2d Cir. 1950).
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to treat the NLRB’s findings of fact as conclusive “if supported by
evidence.” Although the words substantial evidence were absent from the
Wagner Act, the Court, citing precedent, nevertheless determined this
language meant that the relevant standard of review for NLRB orders was
the substantial evidence standard of review.'®¢ To this end, the Court
characterized substantial evidence as meaning “more than a mere scintilla. It
mean[t] such relevant evidence as a reasonable mind m[ay] accept as
adequate to support a conclusion.”'®” This characterization of the substantial
evidence standard of review tracked with the substantial evidence standard
used in jury trials, in which courts also treated it as a “reasonableness test.”!5%
To be sure, the Court went on to explain that substantial evidence meant,
regarding judicial review of agencies’ findings of facts, as

[doing] more than creat[ing] a suspicion of the existence of the fact[s] to

be established. . . . [I]t must be enough to justify, if the trial were to a jury,

a refusal to direct a verdict when the conclusion sought to be drawn from

it is one of fact for the jury.'’

Yet, because section 706 of the APA required reviewing courts to analyze
the whole record, the Court determined that Congress intended to reverse
common law only with respect to the fact that “substantiality [had to] be
determined in . . . light of” the whole record.!*® This meant reviewing courts
had to “take into account whatever in the record fairly detract[ed] from its
weight.”!9!

This rule was probably not much different from the substantial evidence
standard in the jury trial context. Under the latter standard, courts had to draw
“all reasonable inferences” in favor of the jury.'®?> Similarly, as noted above,
the Universal Camera Court used the term “fairly detracting from its weight”
in defining the substantiality test.'”> This suggests courts may not adopt the
agencies’ findings of fact if doing so means ignoring relevant context. After
all, drawing reasonable inferences requires courts to consider the validity of

186.  Universal Camera, 340 U.S. at 477.

187.  Id. (quoting Consol. Edison Co. v. NLRB, 305 U.S. 197, 229 (1938)).

188.  Davis, supra note 161, at 477 (“Could reasonable minds have reached the conclusion expressed
by the jury in its verdict?”).

189.  Universal Camera, 340 U.S. at 477 (fourth alteration in the original) (emphasis added)
(quoting NLRB v. Columbian Enameling & Stamping Co., 306 U.S. 292, 300 (1939)).

190. Id. at 488-89.

191. Id. at 488. The Court’s characterization of the substantial evidence standard of review
contradicts some skeptics’ insistence that this standard compels reviewing courts to ignore evidence that
undermines an agency tribunal’s findings of fact. See HAMBURGER, supra note 4, at 317-18
(“[J]udges . . . do not ask whether the record as a whole supports an administrative decision, but merely
whether it contains evidence that could support it.”).

192.  See Davis, supra note 161, at 477.

193.  Supra note 191 and accompanying text; Universal Camera, 340 U.S. at 488.
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facts in light of other facts.!** Also, Universal Camera did not require courts
to draw inferences against the jury, only that courts must take conflicting
facts into account.'?’

Allentown Mack, decided forty years after Universal Camera, similarly
suggested the APA’s substantial evidence standard operated like the
substantial evidence standard applicable to jury findings of fact. In that case,
a union successfully argued before the NLRB that a factory’s decision to no
longer recognize the union after the factory conducted a poll gauging
employee support for the union constituted an “unfair labor practice.”'*® The
Court reviewed the NLRB’s order under the substantial evidence standard of
review and held that the substantial evidence standard was an “objective
test.”!°7 As an objective test, a reviewing court employing the substantial
evidence standard of review had “no room” to afford “deference to an
agency’s eccentric view of what a reasonable factfinder ought to demand.”!*®
Despite this limitation, Justice Scalia noted that the substantial evidence test
still required considerable deference to an agency’s findings of fact: a court’s
role was merely “to ensure” that an agency “achieve[d] minimal compliance
with [its] obligation” to “draw all those inferences that the evidence fairly
demand[ed] . .., which [was] the foundation of all honest and legitimate
adjudication.”'®” Using the same “fairly” language used in the Universal
Camera decision, Allentown Mack confirmed that the substantial evidence
standard of review was a reasonableness test.

Yet, Allentown Mack concluded that the NLRB’s findings of fact were
not supported by substantial evidence.?® For Justice Scalia, the NLRB
improperly ignored some evidence before it, including an employee’s
statement to the factory that he was not being adequately represented “for
the [union dues that] he was paying.” 2! Taken together, these facts
constituted “reasonable, good-faith grounds” on the factory’s part to doubt
union support and therefore supported its decision to survey employee

194.  See Inference, CORN. L. SCH.: LEGAL INFO. INST. (Apr. 2025), https://www.law.cornell.edu/
wex/inference [https://perma.cc/7ZXA-LQDR]; CAL. EVID. CODE § 600(b) (West 2025).

195.  See George A. Somerville, Understanding Standards of Appellate Review, VTLAPPEAL, 2013,
at 1, 4 (explaining the substantial evidence standard permits a court to reject an “agency’s findings of fact
‘only if, considering the record as a whole, a reasonable mind would necessarily come to a different
conclusion.” ” (emphasis in original) (quoting Va. Real Est. Comm’n v. Bias, 308 S.E.2d 123, 125 (Va.
1983))).

196.  Allentown Mack Sales & Serv., Inc. v. NLRB, 522 U.S. 359, 361-63 (1998).

197. 1Id. at 363, 377.

198.  Id. at 377 (emphasis omitted).

199. Id. at 378-79 (emphasis added).

200. Id. at 380.

201. Id. at 369 (citation omitted).
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support of the union and revoke its recognition of the union.?’ Allentown
Mack’s holding that the factory’s decision to revoke its recognition of the
union did not constitute an unfair labor practice, contrary to the NLRB’s
finding, fits uncomfortably with the Court’s description of the substantial
evidence standard of review.?%* This suggests the Court may actually apply
the standard less deferentially than it claims it should. This holding may also
represent a growing trend toward judicial scrutiny of agency power, or it may
simply embody a typical application of the substantial evidence standard of
review. Whatever proposition Allentown Mack may stand for, however, is
beyond the scope of this Note; what is clear is that the Court continues to
recognize a duty to give agencies’ findings of fact some “benefit of the
doubt” and that the substantial evidence standard of review largely mirrors
the standard for reviewing jury findings of fact.?** In fact, as Justice Breyer
argued in a separate opinion in Allentown Mack, the majority’s holding
effectively changed the standard of review to one that “look[ed] like an
ordinary jury standard that...reflectfed] not an agency’s specialized
knowledge of the workplace, but a court’s common understanding of human
psychology.”?%

Agency skeptics have responded to Universal Camera and Allentown
Mack’s endorsements of the deferential substantial evidence standard by
raising several constitutional concerns. For one, agency skeptics worry that
agency fact-finding may be limited since agencies have discretion over
whether to permit discovery.?® Furthermore, even when agencies grant
discovery, they argue that discovery may be nominal, inequitable, or less
effective as compared with discovery in Article Il adjudications: in agency
proceedings, although private parties “can ask an agency to issue a
subpoena,” they have no guarantee that it will “be answered until the
hearing”; meanwhile, an agency “can demand testimony and documents long
before any hearing—even before [it] brings charges.”?’’ This stands in
contrast to Article III adjudication, in which civil litigants have “equal access
to discovery,” and criminal prosecutors have a duty to share information with
the defendants.?’® Additionally, unlike federal courts, critics suggest that
agencies are not required to adhere to federal rules of evidence or procedure,

202. Id.at367,369,371.

203. Seeid. at 380.

204. Id. at377.

205. Id. at 390 (Breyer, J., concurring in part and dissenting in part).

206. HAMBURGER, supra note 4, at 249-50. In dicta from Jarkesy, Justice Roberts echoed agency
critics’ concern that the defendants “enjoy[ed] no general right to discovery” in agency proceedings. SEC
v. Jarkesy, 144 S. Ct. 2117, 2141 (2024).

207. HAMBURGER, supra note 4, at 249-50.

208. Id. at 268-69.
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and can “make up certain rules as they go.”? For example, the Securities
and Exchange Commission (“SEC”) has a “Commission[] Rules of Practice,
[in which] hearsay is generally permitted, depositions are limited, discovery
is generally not permitted,” and ALJs must make initial decisions within
“aggressive timelines.”?!° This is particularly alarming for these agency
skeptics, since the purpose of evidence rules, for example, is to regulate the
fact-finding process and improve its reliability.!! Compounding the issue is
that parties might not have control over what agencies include in the factual
record or be able to supplement it on appeal.?!? This could be concerning
because Article III courts’ review of agencies’ findings of facts are based on
the administrative record.?!> Moreover, parties often have no opportunity for
de novo review at any time in the appeals process, including during
intermediate appeals at the agency level, since “many agencies operate under
a presumption that . . . [its] internal appellate authority ... will adopt the
ALJs ruling.”?!* Lastly, this process may be circular because “agencies have
a vested interest in protecting their power”; as agency skeptics charge,
anyone who challenges agencies’ procedures may be out of luck because “no
agency is going to rule that its procedures or structure are
unconstitutional.”?!3

Since the rise of the appellate review model, the Supreme Court largely
ignored these concerns and had instead actually expanded agency power in
several respects. That all changed in 2024 when the Court first overruled a
landmark 1984 decision that had held that courts had to defer to agencies’
findings of law in certain circumstances, 2'® and then revived the
public/private rights doctrine, finding that claims involving private rights
must be resolved by a jury in an Article III court.?!” The next Part explores
these developments.

209. Reining in the Administrative State, supra note 32, at 13.

210. A Brave New World: The Supreme Court Torpedoes the ‘Administrative State’, KATTEN
MUCHIN ROSENMAN LLP (July 12, 2024), https://katten.com/a-brave-new-world-the-supreme-court-
torpedoes-the-administrative-state [https://perma.cc/K6KJ-LFIG].

211. Cf. CHRISTOPHER B. MUELLER, LAIRD C. KIRKPATRICK & LIESA L. RICHTER, BLACK LETTER
OUTLINE ON EVIDENCE 413 (5th ed. 2021) (chronicling the justifications for federal evidence rules).

212.  Reining in the Administrative State, supra note 32, at 13.

213.  See 5 U.S.C. § 706.

214.  Reining in the Administrative State, supra note 32, at 13.

215. Editorial Board, Supreme Court 9, Administrative State 0, WALL ST. J.: OP. (Apr. 14, 2023, at
18:41 ET), https://www.wsj.com/articles/supreme-court-axon-v-ftc-sec-v-cochran-administrative-state-
federal-court-elena-kagan-43f6b20 [https://web.archive.org/web/20230524184418/https:/www.wsj.
com/articles/supreme-court-axon-v-ftc-sec-v-cochran-administrative-state-federal-court-elena-kagan-43
f6b20].

216.  See Loper Bright Enters. v. Raimondo, 144 S. Ct. 2244, 2273 (2024).

217.  See SEC v. Jarkesy, 144 S. Ct. 2117, 2127 (2024).
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II. THE SUPREME COURT ON ADMINISTRATIVE DEFERENCE

The Supreme Court’s jurisprudence on administrative law tends to fall
into one of two categories depending on whether an agency’s actions can be
characterized as quasi-legislative or quasi-judicial in nature. This tracks the
APA’s distinction of agency rulemaking from adjudication.?'® While this
Note is primarily interested in quasi-judicial power, given that appeals of
formal adjudications under the APA trigger the substantial evidence standard
of review,?!” a line of cases dealing with judicial deference to agencies’
quasi-legislative power suggests constitutional limits to agencies’ fact-
finding. Section II.A analyzes three deference doctrines that the Supreme
Court has applied to judicial review of agencies’ findings of law and has
subsequently refined or dismantled entirely. Section I1.B then reviews recent
quasi-judicial decisions that pave the way for this Note’s conclusion, that the
APA’s substantial evidence standard of review is constitutional.

A. QUASI-LEGISLATIVE DECISIONS

Skidmore v. Swift & Co., which was decided while Congress debated
the merits of administrative reform like the APA, was the first of three forms
of deference??” to agencies’ findings of law that the Court has recognized.??!
It is also the most enduring common law deference doctrine as it continues
to be cited and applied by the Court today.??? The other deference doctrines

218.  See S.REP.NO. 79-752, at 193 (1945) (noting that one of the APA’s purposes is to distinguish
rulemaking from adjudication, wherein the former is a legislative “function” and the latter is a judicial
“function[] of administrative agencies™); 5 U.S.C. § 553 (setting out procedural requirements for agencies
engaged in rulemaking); id. § 554(a) (requiring agencies to conduct hearings and follow other procedural
requirements “in every case of adjudication required by statute”).

219.  See 5 U.S.C. § 706(2)(E).

220. Skidmore v. Swift & Co., 323 U.S. 134, 140 (1944). Some scholars and courts, including the
Supreme Court, argue Skidmore deference should really be called Skidmore “persuasion” because it does
not require courts to unquestioningly adopt agencies’ definitions of ambiguous statutory terms. See, e.g.,
Loper Bright, 144 S. Ct. at 2267. However, this Note argues Skidmore “deference” more accurately
captures the Skidmore holding; it also helps conceptualize the substantial evidence standard of review.
Merriam-Webster defines deference as “respect and esteem due a superior or an elder.” Deference,
MERRIAM-WEBSTER, https://www.merriam-webster.com/dictionary/deference [https://perma.cc/2PN6-
SHZK]. Skidmore’s holding is partly based on a recognition that agencies have unique skills and
experiences that warrant courts’ respect when also interpreting ambiguous statutes. See Skidmore, 323
U.S. at 140. Similarly, the substantial evidence standard of review asks reviewing courts to respect
agencies’ findings of fact because agencies have special expertise and proximity to the evidence. In short,
the Skidmore doctrine and substantial evidence standard of review recognize agencies have informational
advantages and expertise in certain matters, which in turn justifies respect by courts.

221.  See Skidmore, 323 U.S. at 138-40; Shepherd, supra note 88, at 1565-78 (cataloguing several
legislative proposals to curtail agency power during the 1930s and 1940s). For Shepherd, it is unsurprising
that the Court and Congress had different views regarding permissible allocations of agency power.
Indeed, one reason why Congress continued to press the issue was because the Court was sympathetic to
President Roosevelt’s New Deal programs and Congress itself was lobbied by anti-New Deal forces. See
Shepherd, supra note 88, 1559—61, 1563—-64.

222.  See, e.g., Loper Bright, 144 S. Ct. at 2267 (recognizing that the Skidmore doctrine helped courts
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include Chevron deference, which was overruled in Loper Bright, and Auer
deference, which the Court may also discard if one takes Loper Bright’s logic
to its natural limit.?>> At their most basic level, Skidmore, Chevron, and Auer
deference doctrines answer the question of whether and when courts should
take into account agencies’ interpretations of ambiguous statutes and how
much weight such interpretations should hold.??*

1. Skidmore Deference

Skidmore involved a challenge to the meaning of “overtime” as set out
by the Fair Labor Standards Act (“FLSA”).?2° Here, the plaintiffs worked at
a packing plant as daytime firefighters but also agreed to work several nights
to respond to fire alarms.??® Although the plaintiffs were paid each time they
answered alarms, the alarms seldom went off; this meant the plaintiffs spent
hours at the plant without compensation.??” The plaintiffs alleged this
nighttime work qualified as “overtime,” and thus they were entitled to
compensation for both waiting for and responding to fire alarms. 2
Although the FLSA did not define overtime in this context, the Court looked
to an interpretive bulletin promulgated by the administrator of the
Department of Labor’s Wage and Hour Division for guidance.?* According
to the administrator, whether waiting time counted as working time (and
therefore counted toward overtime compensation) depended “upon the
degree to which [an] employee [was] free to engage in personal activities
during periods of idleness when he [was] subject to call and the number of
consecutive hours that the employee [was] subject to call without being
required to perform active work.”?** The Court held this interpretation was
“entitled to respect” given the administrator’s “policies [were] made in
pursuance of official duty,” one in which the administrator had much more
extensive knowledge of labor issues than would “likely . . . come to a judge
in a particular case.”?! However, the Skidmore Court recognized that
judicial deference to an agency’s “interpretations and opinions” had limits:
deference could be understood as a sliding scale, depending on a number of
factors including (1)the “thoroughness evident in [an agency’s]

decipher ambiguous statutes pre-Chevron).

223.  See Chevron U.S.A. Inc. v. Nat. Res. Def. Council, Inc., 467 U.S. 837 (1984), overruled by,
Loper Bright, 144 S. Ct. 2244; Auer v. Robbins, 519 U.S. 452 (1997); infra notes 274-80.

224. See Chevron, 467 U.S. at 843—44; Auer, 519 U.S. at 461.

225.  Skidmore, 323 U.S. at 135; 29 U.S.C. § 207.

226.  Skidmore, 323 U.S. at 135.

227. Id. at 135-36.

228. Id.

229. Id. at 136-38.

230. Id. at 138.

231. Id. at 138-40.
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consideration”; (2)the “validity of [an agency’s] reasoning”; (3)an
interpretation or opinion’s ‘“consistency with earlier and later
pronouncements”; and (4) “all those factors which give [an interpretation or
opinion] power to persuade, if lacking power to control.”?*

2. Chevron Deference and the Loper Bright Response

Forty years later, the Court revisited the question of judicial deference
to agency interpretations of the law in Chevron U.S.A. Inc. v. Natural
Resources Defense Council, Inc. In what would become known as Chevron
deference, the Court dramatically increased agencies’ power to expound on
the meaning of ambiguous statutes by mandating that reviewing courts adopt
agencies’ reasonable interpretations of such statutes when agencies defined
the statutes through regulations.?** Whereas Skidmore deference was narrow
(applying to nonbinding agency materials that interpreted ambiguous
statutes) and flexible (giving courts discretion over how much weight they
could afford agency interpretations), Chevron deference was wide (applying
to agency regulations and orders) and inflexible (requiring courts to adopt
agency interpretations of ambiguous statutes).?**

Chevron dealt with a 1977 amendment to the Clean Air Act
(“CAA”).25 Under the CAA, “ ‘nonattainment’ States,” or states that had
not fulfilled certain air quality requirements set by a previous statute, could
authorize “ ‘new or modified major stationary sources’ of air pollution” only
in certain situations.?* In enforcing the CAA, the Environmental Protection
Agency (“EPA”) eventually promulgated a regulation that interpreted the
meaning of a “stationary source” under the statute.?*’ In Chevron, the
Supreme Court recognized the term stationary source as used in the CAA
was ambiguous and thus answered whether the EPA could validly interpret
such term through its regulation that would be binding on permit

232. Id. at 140; see Litigation, Overview - Skidmore: Agency Persuasion, Not Deference
BLOOMBERG L., https://www.bloomberglaw.com/document/X7RFJ404000000 [https://perma.cc/QYTS5-
4YJA] (noting the Skidmore factors are nonexhaustive and that some courts describe such factors as a
“sliding-scale test” (quotation omitted)).

233.  Chevron U.S.A. Inc. v. Nat. Res. Def. Council, Inc., 467 U.S. 837, 865 (1984), overruled by,
Loper Bright Enters. v. Raimondo, 144 S. Ct. 2244 (2024).

234, Seeid. at 864—65; Nat’l Cable & Telecomms. Ass’n v. Brand X Internet Servs., 545 U.S. 967,
979-80 (2005) (applying Chevron deference to a Federal Communications Commission declaratory
ruling).

235.  Chevron, 467 U.S. at 839.

236. Id. at 83940, 850 (citation omitted).

237. Id. at 840. The Environmental Protection Agency said nonattainment states could define a
stationary source “grouping” of two or more “pollution-emitting devices” for the purposes of determining
whether an applicant qualified for a permit. /d.
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applicants.?*® The Court concluded in the affirmative.?*° Specifically, the
Court held that regulations interpreting statutes “control[ed]” if two
conditions were met: (1) Congress did not unambiguously express its intent
regarding how a statute was to be construed, and (2)an agency’s
construction of a statutory term was reasonable.?*® In arriving at this
conclusion, the Court pointed to a history of judicial deference to agencies’
interpretations of statutes in cases involving technical knowledge and
competing policy interests.>*! Like precedent, the CAA involved complex
subject matter that agencies were uniquely qualified to address; the Court
suggested that Congress may not have had the requisite expertise to
adequately define stationary sources and wanted to delegate this task to a
more knowledgeable body, the EPA.?*> Moreover, in enacting the CAA,
Congress sought to balance economic and environmental interests. 243
Congress may not have had the time, foresight, or votes to sort out minute
details of contested legislation and so either intentionally or unintentionally
left this gap to the EPA to fill.>** Given these considerations, the EPA
reasonably interpreted an ambiguous term because it promulgated the
regulation pursuant to extensive agency studies and was consistent with a
concern for “economic growth.”>*> Thus, the Court upheld the regulation.?*

Shortly after Chevron, Justice Breyer and Justice Scalia further clarified
the Court’s holding. According to the Justices, Chevron deference was not
motivated by separation of powers concerns, or the idea that judicial
deference to agencies’ interpretations of statutory ambiguities “guard[ed]
against judicial displacement of political judgments.” 47 Rather,
“Chevron . . . rest[ed] on [one] simple idea: Courts defer[red] to agenc[ies’]
interpretations of law when, and because, Congress has told them to do
s0. . .. [In other words,] the national legislature retain[ed] control of the
deference question.”?*3

Around the turn of the twenty-first century, the Supreme Court revisited
the Chevron doctrine and created what would be known as Chevron “[s]tep
[z]ero.”** Step zero of the Chevron doctrine required that, for an agency

238. Seeid. at 839, 84244, 862.

239. Id. at 841-42.

240. Id. at 842-44.

241. See id. at 843—44, 865.

242.  Seeid.

243. Id. at 844, 847.

244.  See id. at 84244, 847.

245. Id. at 863.

246. Id. at 866.

247. Cass R. Sunstein, Chevron Step Zero, 92 VA. L. REV. 187, 197 (2006).
248. Id. at 198 (emphasis omitted).

249. Id. at 191. See generally United States v. Mead Corp., 533 U.S. 218 (2001) (articulating
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interpretation to be entitled to judicial deference, such interpretation needed
to “carry the force of law.”?® In United States v. Mead Corp., the Court
explained that, as Congress authorized agencies to carry out specific but
complex procedures, such as notice-and-comment rulemaking, it followed
that Congress probably did not intend that agencies could also conclusively
bind individuals through less specific or simpler procedures, such as “policy
statements, . . . manuals, and enforcement guidelines,” t00.>*! Instead, these
kinds of agency actions should be analyzed through the less deferential
Skidmore lens.>>

Although Mead appeared to set the stage for overturning Chevron
deference, the Court’s 2005 decision in National Cable &
Telecommunications Ass’n v. Brand X Internet Services actually reinforced
and expanded it, marking the doctrine’s high-water mark. In Brand X, the
Supreme Court held that courts must always apply the Chevron analysis to
agencies’ interpretation of statutes—even if prior court holdings interpreted
the same statutes—unless prior courts found the relevant statutory terms
were unambiguous.?>? Justice Scalia dissented, arguing Brand Xs holding
was “bizarre,” if not “unconstitutional,” in light of Mead.?>* Justice Scalia
noted that if an agency, for example, interpreted an ambiguous statute in a
manual, but the Supreme Court rejected this interpretation because it lacked
the force of law, this holding would not have stare decisis effect.?*> This was
because the agency could simply issue a subsequent regulation or order (that
is, an act that carried the force of law) interpreting the statute the same way,
and a subsequent court applying the Chevron analysis would uphold it if the
interpretation was reasonable, notwithstanding the fact that the Supreme
Court previously held that same interpretation was unlawful 23

Justice Scalia’s dissent was a sign of future Chevron criticisms. Future
decisions chipped away at the Chevron doctrine?’ until it was finally

Chevron step zero); Christensen v. Harris Cnty., 529 U.S. 576 (2000) (setting the groundwork for
Chevron step zero).

250. Mead, 533 U.S. at 221.

251.  Seeid. at 234 (quoting Christensen, 529 U.S. at 587).

252.  Seeid. at 235.

253. Nat’l Cable & Telecomms. Ass’n v. Brand X Internet Servs., 545 U.S. 967, 982 (2005).

254.  Seeid. at 1017 (Scalia, J., dissenting).

255.  Seeid. at 1016-17.

256. See id. Justice Scalia noted that Brand X’s holding contradicts a previous Court decision that
held that “[jJudgments within the powers vested in courts by the Judiciary Article of the Constitution may
not lawfully be revised, overturned[,] or refused faith and credit by another Department of Government.”
Id. at 1017 (quoting Chi. & S. Air Lines, Inc. v. Waterman S.S. Corp., 333 U.S. 103, 113 (1948)).

257.  See, e.g., King v. Burwell, 576 U.S. 473, 485-86 (2015) (holding that Chevron deference was
inapplicable when an agency interpretation involved “deep ‘economic and political significance’ ”
(quotation omitted)); Encino Motorcars, LLC v. Navarro, 579 U.S. 211, 220-21 (2016) (holding that even
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overruled in Loper Bright.?*® In Loper Bright, the Court decided whether
regional fishery management councils under the National Marine Fisheries
Service (“NMFS”) could require Atlantic herring fishermen to have
observers aboard their vessels and to bear these costs.?>® Although the
Magnuson-Stevens Fishery Conservation and Management Act governed
this situation because it enumerated certain situations in which the
management counsels could impose observer-related costs on vessels, it was
silent as to whether this option extended to Atlantic herring fishing
operations. 2®° Rather than determine whether the NMFS reasonably
interpreted an ambiguous statute, the Court threw out the Chevron analysis
altogether. “Article III...assign[ed] to the Federal Judiciary the
responsibility and power to adjudicate ‘Cases’ and ‘Controversies,” ”” Chief
Justice Roberts declared.?®! This duty extended to interpreting the laws.2%?
The APA “incorporate[d] th[is] traditional understanding of the judicial
function” because it codified that courts decided “all relevant questions of
law, interpret[ed] constitutional and statutory provisions, and determine[d]
the meaning or applicability of the terms of . . . agency action[s].”?** That
statutes were sometimes ambiguous did not mean agencies had the authority
to clarify them.?%* Indeed, the Framers recognized that, although laws were
thoroughly deliberated with “the greatest technical skill,” they would still
contain ambiguities.?%> To address this, Article III of the Constitution vested
courts with the authority—affirmed in Marbury and the APA—to serve as
the final arbiter of the laws’ meaning.?°® To the Court, Chevron deference
subverted the Constitution and the APA’s directives by requiring courts to
abdicate their responsibility to interpret the laws. 2¢7 In effect, the
Constitution and the APA required courts to uncover a statute’s “best”
meaning rather than one of many “reasonable” meanings.2

Loper Bright did not prohibit judicial deference to agencies’
interpretations of law wholesale. It suggested Congress could still enact

if an action carried the force of law, it was not entitled to Chevron deference when an agency did not
follow proper procedures in carrying out such action).

258.  Loper Bright Enters. v. Raimondo, 144 S. Ct. 2244 (2024).

259. Id. at2254-55.

260. Id.
261. Id. at 2257 (quoting U.S. CONST. art. 111, § 2).
262. Id.

263. Id. at2261-62 (quoting 5 U.S.C. § 706).

264. Seeid. at 2258.

265. Id. at2257.

266. Id.

267. Seeid. at 226364 (noting that the Chevron Court did not cite the APA—nor use the APA to
anchor its analysis—when it devised the Chevron test to determine whether a court should adopt an
agency’s interpretation of an ambiguous statute).

268. Id. at2263.
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statutes delegating authority to agencies to “exercise [some] discretion.”2%
In such a case, “the best reading of a statute” was that an agency had statutory
authority to determine what certain statutory terms meant.>’® Ultimately, a
court still determined what a statute meant: it just decided in that scenario
that a statute delegated discretionary power to agencies to carry out the
laws. 2’! While reaching a different outcome, the Loper Bright Court
ostensibly endorsed the justification offered in favor of Chevron deference
by Justice Breyer and Justice Scalia, that is, that Congress created legislation
telling courts that they were to defer to agencies’ interpretations of statutes;
here, the APA told reviewing courts that they were not to defer to agencies’
findings of law. Thus, Congress had power to create statutes, including
modifying the APA, so that it delegated to agencies the responsibility to
define statutory terms.?’? Finally, the Court clarified that Skidmore deference
was still good law since agencies’ interpretations and opinions “constitute[d]
a body of experience and informed judgment” that could guide a court’s
analysis of ambiguous statutes.?’?

3. Auer Deference

While Loper Bright clarified the limits of Chevron and Skidmore
deference, it did not discuss the fate of Auer deference. Creating a third form
of judicial deference to agencies’ interpretations of law, Auer v. Robbins held
that an agency’s interpretation of an ambiguous regulation was “controlling
unless [it was] “plainly erroneous or inconsistent with the regulation.’ »*74
Arguably, Auer deference is still good law since the Supreme Court had the
opportunity to overrule Auer in the 2019 case Kisor v. Wilkie but declined to
do so.2” Rather, Kisor supplied a limiting principle to Auer deference,
noting that a court could defer to an agency’s interpretation of an ambiguous
regulation only after concluding the regulation was “genuinely
ambiguous.” 2’® A regulation was genuinely ambiguous if a court
“exhaust[ed] all [its] ‘traditional tools’ of construction” to no avail.’”’

269. Id.

270. Seeid.

271.  Seeid.

272.  See JONATHAN M. GAFFNEY, CONG. RSCH. SERV., LSB10558, JUDICIAL REVIEW UNDER THE
ADMINISTRATIVE PROCEDURE ACT (APA) 5 (2024) (noting that the “APA provides the default rules for
how and when courts may review agency actions,” meaning that “Congress can create statutory
exceptions . . . for particular agencies or types of agency action”).

273.  See Loper Bright, 144 S. Ct. at 2259 (alteration in original).

274.  Auerv. Robbins, 519 U.S. 452, 461 (1997) (citation omitted).

275. Kisor v. Wilkie, 139 S. Ct. 2400, 2408 (2019).

276. Id. at2414.

277. Id. at 2448 (citation omitted).
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On the other hand, Auer deference could be on its way out if one
considers Chief Justice Roberts’s reasons for overruling Chevron deference
in Loper Bright. Whereas, for the Roberts Court, Chevron deference
contravenes the APA’s command that courts independently determine
questions of law, Auer deference also seems to contradict the APA because
the APA “directs courts to ‘determine the meaning or applicability of the
terms of . . . agency action[s],” which includes regulations.”?’® Another issue
with Auer deference, like Chevron deference, involves separation of powers
concerns. Justice Scalia questioned Auer deference because it “arrogat[ed]”
executive power by enabling agencies to “write . . . law[s] and . . . interpret”
such laws. 2" Similarly, Chevron deference interfered with “judges|’]
[ability] to exercise . . . judgment independent of influence from the political
branches.”?%° This could explain why Justice Breyer and Justice Scalia did
not defend Chevron deference on separation of powers grounds.

B. QUASI-JUDICIAL DECISIONS

Loper Bright represents the Roberts Court’s view that, regarding
agencies’ quasi-legislative powers, agencies have little power to say what
the law is. Meanwhile, as to agencies’ quasi-judicial powers, the Court tends
to posit that agencies have little power to say who the law applies to: in Axon
Enterprise, Inc. v. FTC, the Court held that agencies’ ability to channel
certain claims through agency tribunals—in which ALJs promulgate orders
subject to review by intra-agency appeals boards—before these claims are
entitled to Article III review is limited in certain circumstances;?®' SEC v.
Jarkesy then found that the Seventh Amendment sometimes forbade
agencies from binding individuals altogether.?%?

1. Axon Enterprise and Exhaustion of Administrative Remedies

Axon Enterprise traces its holding to Thunder Basin Coal Co. v.
Reich.?® In Thunder Basin, the Court considered a coal company’s
challenge to a regulation under the Mine Act, which required mine operators
to “post . . . information” indicating whom miners had selected to represent

278.  GAFFNEY, supra note 272, at 4 (citation omitted).

279. Decker v. Nw. Env’t Def. Ctr., 568 U.S. 597, 619-20 (2013) (Scalia, J., concurring in part and
dissenting in part).

280. Loper Bright Enters. v. Raimondo, 144 S. Ct. 2244, 2257 (2024). Justice Thomas argued that
Chevron violated separation of powers because it “curb[ed] judicial power” and “expand[ed] agencies’
executive power beyond constitutional limits.” See id. at 2274 (Thomas, J., concurring). Justice Thomas
noted that judicial power included the power to resolve legislative ambiguities, and Chevron prevented
the court from checking the executive. /d.

281.  Axon Enter., Inc. v. FTC, 143 S. Ct. 890, 897-98 (2023).

282. SECv. Jarkesy, 144 S. Ct. 2117, 2127, 2139 (2024).

283.  Thunder Basin Coal Co. v. Reich, 510 U.S. 200 (1994).
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them during required site “safety inspections.”?% Initially, the coal company
asked the Mine Safety and Health Administration (“MSHA”) to find that the
miners representative requirement violated the National Labor Relations
Act’s collective-bargaining provisions, but the MSHA declined.?®> Before
the secretary of labor sought enforcement of the regulation, the company
sought injunctive relief in a district court.?%® Additionally, the company
argued that the Mine Act’s judicial review scheme—in which ALJs under
the Federal Mine Safety and Health Review Commission were supposed to
resolve mine operators’ complaints, subject to review by the full
Commission, before employers could seek review by Article III appeals
courts—violated its Fifth Amendment due process rights.?®” Once before the
Supreme Court, the Court held that Congress could channel certain claims
through agency tribunals and preclude Article III jurisdiction until agencies
had issued final orders.2® In so holding, the Court articulated three factors
that should aid courts’ inquiry in determining whether Congress “inten[ded]”
to preclude review: (1) whether “a finding of preclusion [would] foreclose
all meaningful judicial review”; (2) whether a party’s “claims were ‘wholly
collateral’ to a statute’s review provisions”; and (3) whether these “claims
were ‘outside [an] agency’s expertise.” 7%

Here, circumstances indicated that Congress intended the Mine Act to
preclude district court jurisdiction. ?° For one, the Mine Act’s
comprehensive review scheme applied to all Mine Act violations and did not
“distinguish between pre-enforcement and post-enforcement challenges.”?"!
That the Mine Act provided for appellate court review suggested that the
coal company, even if forced to bring its claim to the Commission first, could
eventually obtain meaningful judicial review.?°? Although the Commission
probably could not resolve the company’s constitutional claim, the Court
was satisfied that the company had recourse given the Mine Act’s appellate
review provision.??*> After all, Congress created the Commission to resolve
all claims that fell under the Mine Act and, as such, had requisite jurisdiction

284. Id. at 202-04.

285. Id. at204.

286. See id. at 205-06.

287.  See id. at 205, 207-08.

288. Id. at207.

289. See Harold J. Krent, Situating Structural Challenges to Agency Authority Within the
Framework of the Finality Principle, 98 IND. L.J. 1, 5 (2023) (quoting Thunder Basin, 510 U.S. at 212—
13).

290.  Thunder Basin, 510 U.S. at 207, 218 (affirming the appeals court’s holding that the “Mine
Act’s comprehensive enforcement and administrative-review scheme precluded district court [review]”).

291.  Seeid. at 208.

292.  Seeid. at 215.

293. Id.
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and experience to handle the company’s miners representative’s claim.?%*
This meant that the company’s purpose for filing its suit in the district court,
to ask a court to declare that they did not need to post information regarding
the miners’ representative, meant it brought a claim that fell within the Mine
Act’s review provisions and implicated the Commission’s expertise.>>

Axon Enterprise found the Thunder Basin factors counseled in favor of
finding initial district court jurisdiction when individuals alleged the SEC
and Federal Trade Commission (“FTC”) were structurally defective or that
any intra-agency proceedings brought against them were unlawful.?°¢ In this
case, the Court handled claims brought by Michelle Cochran, whom the SEC
charged with “fail[ure] to comply with” statutory “auditing standards,” and
Axon Enterprise, which the FTC alleged violated its “ban on unfair methods
of competition.”?®” After the SEC and FTC initiated agency proceedings
against Cochran and Axon Enterprise, Cochran and Axon Enterprise each
brought lawsuits in federal district court alleging the agencies’ double-for-
cause removal tenure protections for ALJs meant ALJs were
unconstitutionally “insulate[d] . . . from presidential supervision.”?*® Axon
Enterprise also argued that the FTC’s dual “prosecutorial and adjudicative
functions™ violated the separation of powers principle as well.>

The Court explained that 28 U.S.C. § 1331, which codified federal
question jurisdiction, gave federal district courts jurisdiction to hear parties’
challenges to agency actions, and Congress could take away jurisdiction in
whole or in part.3% It thus explained that Thunder Basin was actually a two-
step process in which courts first asked whether Congress created a
“comprehensive review process” that deprived ordinary district courts of
jurisdiction, and, if so, whether the claims brought before them were “of the
type[s that] Congress intended to be reviewed within” such scheme.**! It was
during this second step that courts would apply the Thunder Basin factors.3%?

The Court analyzed Cochran and Axon Enterprise’s claims by
comparing its findings in Thunder Basin and other cases, Elgin v.

294.  Seeid. at 214-15.

295.  Seeid.

296. Axon Enter., Inc. v. FTC, 143 S. Ct. 890, 897 (2023).

297. Id. at 898-99.

298. Id. at 897-98 (noting that ALJs were removable only by the Merit Systems Protection Board
(“MSPB”), and MSPB members were removable by the president).

299. Id. at 899.

300. Id. at900;28 U.S.C. § 1331.

301. Axon Enter., 143 S. Ct. at 900 (quoting Thunder Basin Coal Co. v. Reich, 510 U.S. 200, 208
(1994)).

302. Id.
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Department of the Treasury®® and Free Enterprise Fund v. Public Co.
Accounting Oversight Board.?** Unlike Thunder Basin and Elgin, in which
the parties challenged agencies’ “specific substantive decision[s],” such as
fining a company or firing an employee, here, Cochran and Axon Enterprise
made generalized claims about the validity of the SEC and FTC’s “structure
or very existence.” **> Thus, the Court reasoned Cochran and Axon
Enterprise’s double-for-cause removal claim (and Axon Enterprise’s
prosecutor-and-adjudicator claim) were likely not those that Congress
sought to filter through the agencies’ tribunal systems.?

To be sure, the Court applied the Thunder Basin factors and arrived at
the same conclusion. Unlike Thunder Basin and Elgin, in which appeals
courts could effectively reverse the harm suffered by the coal company and
the discharged government employee in Elgin, Michael Elgin, by revoking
the company’s fine or reinstating Elgin, here, an appeals court could not undo
Cochran and Axon Enterprise’s harm of “having to appear in [potentially
unlawful] proceedings.”*%’ In other words, the Court found that Cochran and
Axon Enterprise’s “here-and-now injury” precluded any meaningful review
of their constitutional claims.>*® Moreover, like Free Enterprise, in which
Free Enterprise challenged a tribunal’s existence, Cochran and Axon
Enterprise’s constitutional claims were wholly collateral to the SEC and
FTC’s proceedings because Congress established these agencies’ tribunals
to merely adjudicate claims relating to auditing practices and business
mergers, not constitutional issues. *** Finally, Cochran and Axon
Enterprise’s claims “raise[d] ‘standard questions of administrative’ and
constitutional law, detached from ‘considerations of agency policy,” ”

303. Elgin v. Department of the Treasury found that Michael Elgin, a civil service employee who
was discharged because a law prohibited employment of individuals within federal agencies who
“knowingly and willfully failed register” for the Selective Service, could not challenge the
constitutionality of this law through bringing suit in district court without Elgin first seeking review of
his termination by the MSPB. Elgin v. Dep’t of the Treasury, 567 U.S. 1, 5-7 (2012). Only after an
employee sought review of their termination by the MSPB could they seek review by the Federal Circuit
Appeals Court. See id. at 6.

304. Free Enterprise Fund v. Public Co. Accounting Oversight Board involved a challenge by
Beckstead and Watts, LLP and Free Enterprise Fund, in which the parties argued that the Public Company
Accounting Oversight Board (“PCAOB”) was improperly established and therefore could not conduct
proceedings against them. Free Enter. Fund v. Pub. Co. Acct. Oversight Bd., 561 U.S. 477, 487 (2010).
Under the Sarbanes-Oxley Act of 2002, the Securities and Exchange Commission (“SEC”) appointed and
removed PCAOB members “for cause.” Id. at 484, 486. Members of the SEC were removable by the
president for cause. /d. at 487. After the SEC reviewed PCAOB decisions, parties could challenge such
decisions in an appeals court. /d. at 489.

305. Axon Enter., 143 S. Ct. at 902.

306. Id.

307. Id. at 903 (citation omitted).

308. Id. at 903-04 (citation omitted).

309. Id. at 904-05.
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meaning such claims did not implicate the SEC or FTC’s expertise.*'® This
was unlike Thunder Basin and Elgin, in which the coal company’s and
employee’s claims were “intertwined with ... matters on which the
[agencies were] expert.”3!!

The Axon Enterprise majority opinion did not actually rule on the merits
of the constitutional claims brought by Cochran or Axon Enterprise. In fact,
Justice Kagan expressly avoided answering whether the SEC or FTC tribunal
structures violated the Constitution’s separation of powers principles.3!?
However, Justice Thomas did address this issue in a concurring opinion.*!3
For Justice Thomas, Congress impermissibly encroached on Article III
courts’ judicial power when it channeled adjudication of certain claims
through administrative tribunals with deferential judicial review on the back
end.3!'* Whether Congress could empower agencies to conduct hearings that
would result in the “impos[ition of] orders and penalties on private parties”
hinged on the fypes of rights it sought to regulate.’!> The types of rights
Congress implicated when it empowered the SEC and FTC to adjudicate
claims like those the agencies brought against Cochran and Axon Enterprise
were private in nature, and therefore the only way such claims could be
resolved was by complete Article III adjudication.’!® Like Hamburger and
Bernick, Justice Thomas looked to history for his analysis.>!” As Justice
Thomas explained, courts historically adjudicated private rights, or rights
invoking the Constitution’s guarantees of “life, liberty, and property,” from
start to end; meanwhile, agencies could resolve matters involving public
rights, or those “belong[ing] to the people at large.”'® “[M]onetary fines,”
including those that the SEC and FTC sought to impose on Cochran and
Axon Enterprise, were historically regarded by courts as “property”
interests; accordingly, “[a] civil penalty was a type of remedy at common
law that could only be enforced in court[].”3!” That the APA codified the
appellate review model did not mean courts no longer had a duty to resolve
claims involving private rights.*?° Rather, the Constitution obligated Article

310. Id. at 905 (citation omitted).

311. Id. at906.

312. Id. at 897. However, the Court ruled on Free Enterprise Fund’s constitutional claim, holding
that “the dual for-cause limitations on the removal of [PCAOB] members contravene[d] the
Constitution’s separation of powers.” Free Enter. Fund v. Pub. Co. Acct. Oversight Bd., 561 U.S. 477,

492 (2010).
313.  Axon Enter., 143 S. Ct. at 906 (Thomas, J., concurring).
314. Id.

315. Id. at 906-07 (emphasis added).

316. Seeid. at 910-11.

317.  See id. at 907-09; supra notes 68—77, 89-122 and accompanying text.

318.  See Axon Enter., 143 S. Ct. at 907-09 (quotation omitted).

319. Id. at 910-11 (quoting Tull v. United States, 481 U.S. 412, 422 (1987)).

320. Seeid. at 909; Marbury v. Madison, 5 U.S. (1 Cranch) 137, 177 (1803) (“It is emphatically the
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III courts to resolve these claims; Article II tribunals had no role in such
proceedings. 3! This meant that deferential judicial review of agencies’
findings of fact in these cases was constitutionally questionable because it
asked judges to exercise independent judgment in only some respects, that
is, only as to matters of law.3?? Yet, as Justice Thomas argued, the
Constitution “treat[ed] factfinding [no] differently from deciding questions
of law” because Article III explicitly granted appellate jurisdiction to the
Supreme Court on matters of fact and law.*?* This suggested courts, like their
eighteenth- and nineteenth-century predecessors, should not “defer to the
executive record[s] or the facts supposedly established by it” in cases
involving private rights.**

2. Jarkesy and the Seventh Amendment

Jarkesy responded to some of Justice Thomas’s concerns regarding
agencies’ power to adjudicate claims involving private rights.**> In Jarkesy,
the Supreme Court assessed the constitutionality of the Dodd-Frank Act,
which gave the SEC the choice to adjudicate an “enforcement action” within
the agency or “in federal court.”?® In this case, the SEC opted to resolve
securities fraud charges it brought against George Jarkesy, Jr. and Patriot28,
LLC within the SEC.*?” The Court concluded that the SEC could not choose
where it adjudicated securities fraud claims because these claims clearly
implicated the Seventh Amendment and its guarantee of “trial[s] by jury” in
Atrticle 111 courts.>?8

The Court noted that agencies could sometimes adjudicate claims in
executive branch tribunals.?? Specifically, agencies could adjudicate claims
it brought against third parties (and vice versa) if (1) such claims did not
“implicate the Seventh Amendment” or, (2) if such claims did implicate the
Seventh Amendment, such claims fell under the * ‘public rights’
exception.” 33 The Court explained the Seventh Amendment covered
“[s]uits at common law,” which meant a claim implicated the Constitution’s

province and duty of the judicial department to say what the law is.”).
321. See Axon Enter., 143 S. Ct. at 909—10 (Thomas, J., concurring).
322.  Seeid.
323. Id. at910; U.S. CONST. art. IIL, § 2, cl. 2.
324.  See Axon Enter., 143 S. Ct. at 910 (Thomas, J., concurring).
325. SECv. Jarkesy, 144 S. Ct. 2117 (2024).
326. Seeid. at 2125.
327. Id. at2126-27.
328. Seeid. at 2128, 2139; U.S. CONST. amend. VII.
329. Jarkesy, 144 S. Ct. at 2127.
330. Seeid.
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guarantee of a jury trial if the suit was “not of equity or admiralty
jurisdiction.”33!

Scholars have noted that “suits at common law” refers to the types of
cases that courts heard at the time of the Seventh Amendment’s enactment,
with the Federal Judiciary Act of 1789 serving as a key reference point.*?
Section 9 of the Federal Judiciary Act of 1789 gave district courts
jurisdiction over “all suits for penalties and forfeitures incurred,” and that
“trial of issues in fact . . . in all causes except civil causes of admiralty and
maritime jurisdiction[] shall be by jury.”*** As John Gibbons pointed out,
that “the Framers considered it appropriate for cases involving ‘penalties and
forfeitures incurred . . . ’ to be heard by civil juries [was] powerful evidence
that the common law presumption was that such cases would be brought in
common law courts, rather than equity courts.”33

In addition to common law claims, the Jarkesy Court found that
“statutory claim[s]” that were “legal in nature” also implicated the Seventh
Amendment.> A statutory claim was legal in nature if the cause of action
and remedy, much like common law claims, “sound[ed] in . .. law.”3¢ A
claim’s remedy was the “ ‘more important’ consideration,” since some
causes of action sounded in both law and equity.**” In Jarkesy, the statutorily
created cause of action, securities fraud, resembled common law fraud since
“[bloth target[ed] ... misrepresent[ation] or conceal[ment of] material
facts” and also used similar terms, such as “fraud.”*3® Moreover, the SEC
sought money damages against Jarkesy and Patriot28, which was a “common
law remedy” because it served to “punish culpable individuals,” rather than
to restore parties to the “status quo.”*° Indeed, the relevant laws, the
Securities Act, the Securities Exchange Act, and the Investment Advisers
Act, “establish[ed] three ‘tiers’ of civil penalties” in securities fraud cases,
in which each tier was a function of how culpable a defendant was.>*® Thus,
given that the securities fraud charges brought against Jarkesy and Patriot28
were punitive, the Court concluded that these claims implicated the Seventh
Amendment.>4!

331. Id. at 2128 (alteration in original) (quoting Parsons v. Bedford, 28 U.S. (3 Pet.) 433, 447
(1830)).

332.  See Gibbons, supra note 172, at 1488-89 (quoting U.S. CONST. amend VII).

333. Federal Judiciary Act of 1789, ch. 20, 1 Stat. 73, 76-77.

334.  Gibbons, supra note 172, at 1511 (citation omitted).

335.  Jarkesy, 144 S. Ct. at 2128 (quoting Granfinanciera v. Nordberg, 492 U.S. 33, 53 (1989)).

336. Id. at2129.

337. Id. (quoting Tull v. United States, 481 U.S. 412, 421 (1987)).

338. Seeid. at 2130-31.

339.  Seeid. at 2129-30 (quoting Tull, 481 U.S. at 422).

340. Seeid.

341. Seeid. at 2131.



768 SOUTHERN CALIFORNIA LAW REVIEW [Vol. 99:725

Since the SEC’s claims implicated the Seventh Amendment, the Court
turned to its analysis of the public rights exception.*** The Court noted the
public rights exception was narrow and historically applied in cases
involving “the collection of revenue[,] . . . foreign
commercel[,] . . . immigration[,] . . . relations with [Native American]
tribes, . . . the administration of public lands, . . . and the granting of public
benefits such as payment to veterans, . . . pensions, . . . and patent rights.”>4?
Typically, public rights traced their origins to some “government|]
prerogative[]”; for example, in the context of tariffs, the political branches
“traditionally held exclusive power over” whether to impose tariffs on other
governments.>** In effect, the Court adopted Oil States’ definition of public
rights as those rights that belonged to the public at large along with other
privileges given to individuals for public policy reasons.>** Here, the SEC’s
claim did not implicate this definition because it sought to “target the same
basic conduct as common law fraud,” rather than regulate some matter
implicating the legislature or executive’s prerogative powers.**® Thus, the
Court held that the SEC was required to bring its claims against Jarkesy and
Patriot28 in an Article III court lest it violate their Seventh Amendment right
to a jury trial. 34’

Importantly, this holding brought the Supreme Court’s understanding
of Article II adjudication in line with pre-twentieth-century courts’
understanding, at least when Seventh Amendment interests are involved:
when a claim implicates one’s private rights, an agency cannot adjudicate it.
Only an Article III court can.

[II. MAPPING THE LIMITS OF THE APA’S SUBSTANTIAL
EVIDENCE STANDARD OF REVIEW

If Jarkesy held that claims that invoke the Seventh Amendment and
involve private rights must be adjudicated by Article III courts, does that
mean agency tribunals can hear claims that involve public rights? If agency
tribunals have power to adjudicate at least some claims, can Article III courts
hear appeals to such tribunals’ decisions? Moreover, how much deference
should these courts accord these tribunals’ findings of fact? This Note argues
that Jarkesy and Loper Bright, taken together, affirmatively resolve these
questions: agencies may freely adjudicate matters involving public rights and

342. Id. at2131-32.

343. Id. at2132-33.

344. Seeid. at2127,2133.

345.  See supra notes 106-12 and accompanying text.
346. Jarkesy, 144 S. Ct. at 2136.

347. Id. at2139.
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their decisions are subject to review using the APA’s substantial evidence
standard of review.

A. RESOLUTION OF PUBLIC RIGHTS CLAIMS BY AGENCY TRIBUNALS

Taking Jarkesy’s holding to its natural limit, it is clear that agencies
may continue to adjudicate public rights claims. As Jarkesy recognized that
the public rights exception attaches when Congress or the president have
prerogative to act or bind individuals, such as in the tariffs realm,3*® it
follows that such cases can be resolved by the executive or legislative
branches since they have the requisite power to resolve them. For example,
Oil States’s holding that a patent is a public right—and therefore, that the
executive branch can freely grant or revoke it—fits nicely within this
framework.**° As the Constitution granted Congress the power to issue
patents, and Congress in turn passed legislation enabling executive officers
to issue and revoke patents within certain statutorily defined limits, it follows
that the inter partes review process constitutes a government prerogative.*>
Here, an Article III court need not involve itself in the inter partes review
process because the executive branch has the necessary powers to determine
whether to revoke a patent.

Not only may agency tribunals adjudicate claims involving public rights
without violating the Constitution, but practical considerations also support
this conclusion. The Social Security Administration, for example, handles
over 650,000 social security benefits claims a year, meaning that it would be
challenging for federal district courts to suddenly take on this caseload.®>!
Additionally, transferring this caseload to Article Il courts could harm
litigants, since agency adjudication tends to promote consistency among
decisions and leads to quicker and more affordable resolution of claims.3*?
Fortunately, social security benefits claims properly fall under the category
of public rights since they are “public benefits.”3>* Therefore, for Jarkesy to
stand for the proposition that agency tribunals could not resolve these types
of claims would be to create an unmanageable situation in Article III courts.

348. Id. at2133.

349. Oil States Energy Servs., LLC v. Greene’s Energy Grp., LLC, 138 S. Ct. 1365, 1368 (2018).

350. See U.S.CONST.art. I, § 8, cl. 8; 35 U.S.C. §§ 311-319.

351.  Hearings and Appeals, supra note 2; see Levels of the Federal Courts, JUD. LEARNING CTR.,
https://judiciallearningcenter.org/levels-of-the-federal-courts [https://perma.cc/UXS5-4PWG]
(“[Flederal district courts hear over 300,000 cases a year.”).

352.  See Walker, supra note 177.

353.  See Jarkesy, 144 S. Ct. at 2133 (explaining that the public rights doctrine encompasses the
government’s “granting of public benefits”); Reining in the Administrative State, supra note 32, at 14.
Note that it would not matter whether claims involving social security benefits implicated the Seventh
Amendment because Jarkesy allows claims that implicate the Seventh Amendment to be adjudicated by
agencies if the claims also involve public rights.
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B. TOREVIEW OR NOT TO REVIEW: AGENCY TRIBUNALS’ FINDINGS OF
FACT IN PUBLIC RIGHTS CASES

Since agency tribunals can adjudicate public rights cases, the logical
follow-up question is whether Article III courts can hear appeals to decisions
made by agency tribunals. It is clear that these courts can. After all, the
Supreme Court routinely weighs in on agencies’ decisions, including those
made by agency tribunals, suggesting that it considers its jurisdiction over
these matters a given.** Consider the Thunder Basin line of cases: in
determining whether Congress intended to deprive Article III courts of
jurisdiction over certain claims, courts must consider whether preclusion
would foreclose all meaningful judicial review.*>® This makes it clear that
Article III courts must have some power to hear or review cases that agencies
may also have an interest in resolving, especially when important
constitutional issues are involved. After all, the Axon Enterprise and Free
Enterprise Courts permitted original district court jurisdiction when the
parties’ claims involved interpreting constitutional and statutory text to
determine the validity of agencies’ structures and existences. Likewise,
Thunder Basin assumed that Article III courts would have appellate
jurisdiction over the coal company’s constitutional claims.>>¢

Also, it would make little sense for courts to abdicate this kind of
responsibility to review agency tribunals’ decisions, especially given the
Court’s recent skepticism toward agency power. A more pressing question—
with broader implications—is the extent to which reviewing courts should
defer to agency tribunals’ findings of fact. This Section argues the APA’s
substantial evidence standard of review, in light of the Court’s recent
administrative law jurisprudence, should apply to claims involving public
rights; otherwise, claims should be handled by Article III courts in the first
instance, rendering the APA’s substantial evidence irrelevant in such cases.

1. Revisiting the Appellate Review Model

As some scholars point out, before the twentieth century, courts treated
agencies’ findings of fact as rebuttable, prima facie evidence, even in public
rights cases. >3 This indicates that, if history accurately describes
constitutional limits, Congress cannot relax the applicable standard of
review. In other words, if the agency skeptics’ argument is true, then the
APA’s substantial evidence standard of review may be unlawful.

354.  See supra Section I1.B.

355.  Thunder Basin Coal Co. v. Reich, 510 U.S. 200, 212—13 (1994).

356. See id. at 215 (“[P]etitioner’s statutory and constitutional claims here can be meaningfully
addressed in the Court of Appeals.”).

357.  See supra notes 113-22 and accompanying text.
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However, Loper Bright likely neutralizes this argument. In Loper
Bright, to determine whether the Chevron doctrine could be reconciled with
the Constitution, the Court surveyed judicial treatment of questions of fact
and law during the New Deal era.>>® This implies that, at least in the Court’s
mind, the New Deal era faithfully adhered to and administered the
Constitution regarding judicial review of agency decisions, and so how
courts reviewed agency decisions then is how courts should review such
decisions today.*> Specifically, the Court noted that, even amid relatively
significant government expansion, New Deal—era courts reviewed questions
of law de novo and questions of fact as “binding on the courts, provided that
there was ‘[substantial] evidence to support the findings.” **¢° Of course, this
describes the appellate review model, which, as many agency skeptics
posited, was not the model used by courts at the time of the Constitution’s
adoption. So, perhaps the Court is incorrect. Perhaps the pre—appellate
review model era, rather than the New Deal era, more faithfully adhered to
the Constitution. But what matters is not history but the Court’s version of
the law since it is its job to say what the law is.

More precisely, the “law,” as conceived by the Court, might be best
captured by Crowell. To see how this may be true, it is important to note that
Justice Roberts cited the 1936 decision St. Joseph Stock Yards Co. v. United
States for his proposition that New Deal—era courts did (and should) apply
the substantial evidence test to questions of fact. In St. Joseph Stock Yards,
the Supreme Court contemplated the issue of whether the secretary of
agriculture effected an wunconstitutional deprivation of property in
“prescrib[ing] maximum charges for” a stock yard’s services. *¢! In
answering this question in the negative,*®? the Court distinguished ordinary
fact-finding from constitutional fact-finding: whereas courts could defer to
agencies’ findings of fact made pursuant to agencies’ lawfully delegated
quasi-legislative power, courts had to independently assess agencies’
findings of fact when “constitutional rights . . . [were] involved.”*%* This
harkens back to Crowell, in which the Supreme Court concluded, four years
earlier in 1932, that courts had to independently assess what facts had to exist

358. Loper Bright Enters. v. Raimondo, 144 S. Ct. 2244, 2258 (2024); see Goldstein, supra note
137 (manuscript at 30 n.147).

359. Loper Bright, 144 S. Ct. at 2258.

360. Id. (citing St. Joseph Stock Yards Co. v. United States, 298 U.S. 38, 51 (1936)) (explaining
that agencies’ findings of fact were supported by substantial evidence if such findings arose out of agency
proceedings that comported with “the requirements of due process,” that is, litigants had “fair hearing[s]
and [agencies] act[ed] upon evidence . . . not arbitrarily”).

361. St Joseph Stock Yards, 298 U.S. at 45.

362. Id.at72.

363. See id. at 49-54 (emphasis added); id. at 76 (Brandeis, J., concurring); Goldstein, supra note
137 (manuscript at 25).
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for an agency action to be upheld as constitutional.*%* Loper Bright’s
reference to St. Joseph Stock Yards thus suggests that the appellate review
model, specifically that envisioned by Crowell and applied in St. Joseph
Stock Yards, offers the appropriate analysis.>*> Although Loper Bright did
not explicitly distinguish ordinary facts from jurisdictional and constitutional
facts (which may bolster scholars’ claim that de novo review of
constitutional and jurisdictional facts is no more), its reference to St. Joseph
Stock Yards, its suggestion that New Deal—era courts applied the appropriate
standards of review to agencies’ findings of fact, and its general embrace of
the substantial evidence standard challenges the view expressed by some
scholars and Supreme Court Justices that agencies’ findings of fact cannot
be accorded deference.

2. Congress’s Power to Prescribe the Applicable Standard of Review

Elsewhere in the Loper Bright decision, the Court pointed out that when
Congress exercised its discretionary powers, “its determinations” were
“conclusive” in court proceedings.>*® One area in which the government has
discretion to act, as Jarkesy made clear, is in public rights cases. So, when
Congress creates, limits, or revokes public rights, its determinations are
controlling.*®” But while discretion implies a right to do whatever one
pleases, it also implies a right to constrain one’s own actions, delegate this
power to constrain to others, and determine the extent to which oneself or
one’s agent will be constrained.

Loper Bright took for granted that Congress can delegate its
discretionary powers to agencies. **® So, when Congress delegates its
discretionary powers to agencies, it can also decide how much agencies will
be constrained.>®

Setting the standard of judicial review is one way Congress can
constrain agencies’ actions. To understand how this works, suppose
Congress wants to create a social assistance program and passes a law that
establishes an agency and intra-agency tribunal to regulate these benefits. As
social benefits would fall under the public rights doctrine, the political
branches would have discretion to police them. Therefore, Congress could

364. See supra notes 137-38 and accompanying text.

365. Interestingly, Ari Goldstein hypothesized that the APA incorporated Crowell’s iteration of the
appellate review model. See Goldstein, supra note 137 (manuscript at 38-43).

366. Loper Bright Enters. v. Raimondo, 144 S. Ct. 2244, 2258 (2024) (quoting St. Joseph Stock
Yards, 298 U.S. at 51).

367. Or rather, Congress’s determinations are mostly conclusive, since due process considerations
necessarily limit Congress’s fact-finding power. See id.

368.  Seeid.

369. Seeid.
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instruct courts to review agency tribunals’ findings of fact under the
substantial evidence test since it has the power to constrain itself, via the
agency’s actions. Here, a reviewing court merely “defers to the law,” to use
Hamburger’s words (and the idea espoused by Justice Breyer and Justice
Scalia in defending Chevron deference, for that matter), when it analyzes the
agency’s findings of fact for substantial evidence because that is what the
statute tells it to do.>”

Of course, this is exactly what the APA does: it constrains Congress’s
discretionary authority. Indeed, as Loper Bright explained, under the APA,
courts decide “all relevant questions of law, interpret[ations of]
constitutional and statutory provisions, and determin[ations of] the meaning
or applicability of the terms of an agency action.”’! If Congress wanted
agencies to have more or less authority to declare what the facts were in
public rights cases with little interference from reviewing courts, it could.
Apparently, the APA’s drafters opted to give agencies moderate discretion
to find facts by holding that reviewing courts were to uphold such facts if
supported by substantial evidence.

That the substantial evidence standard has its roots in judicial review of
jury findings of fact is of no consequence here given that Congress has wide
discretion to prescribe the applicable standard of review when it has
discretionary power to act, such as in public rights cases. Thus, the
substantial evidence standard of review can apply in public rights cases
because Congress, through agencies, may regulate public rights and tell
courts that the law is to review its findings of fact made pursuant to formal
agency adjudications for substantial evidence. This remains true no matter
how impractical this standard of review may be in the eyes of agency
critics.3"?

On the other hand, if a claim implicates the Seventh Amendment and
involves a private right, an agency has no power to decide it. This means that
the APA’s substantial evidence standard of review would not apply in
Seventh Amendment, private rights cases since appellate review would
necessarily follow resolution by an Article III court, the only body capable
of resolving such matters. In other words, the APA’s substantial evidence
standard is triggered by review of an agency’s formal adjudication, but an

370. See supra text accompanying notes 117-22, 248.

371. Loper Bright, 144 S. Ct. at 2261-62 (quoting 5 U.S.C. § 706).

372. See Robert P. Charrow & Laura M. Klaus, Substantial Evidence — A Hodgepodge of
Ambiguous Meanings Leading to Questionable Deference, YALE J. ON REGUL.: NOTICE & COMMENT
(Aug. 5, 2024), https://www.yalejreg.com/nc/substantial-evidence-a-hodgepodge-of-ambiguous-mean
ings-leading-to-questionable-deference-by-robert-p-charrow-and-laura-m-klaus [https://perma.cc/C2T8-
T97T] (arguing that the meaning of “substantial evidence” is “ambiguous” given that courts tend to define
it differently, meaning that reviewing courts may treat agencies’ findings of facts nonuniformly).
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agency cannot even formally adjudicate cases implicating the Seventh
Amendment and private rights in the first place.

As for when the Seventh Amendment is not implicated but one’s private
rights are involved, the current Supreme Court does not definitively answer
the constitutionality issue. On one hand, Loper Bright could be interpreted
to authorize review of agencies’ findings of fact for substantial evidence
because (1) Loper Bright assumed St. Joseph Stock Yards correctly states the
law, (2) St. Joseph Stock Yards relied on Crowell’s distinction of ordinary
from jurisdictional and constitutional fact-finding, and (3) Crowell itself did
not implicate the Seventh Amendment as it was an admiralty case and
permitted agency adjudication of private rights.>’> Other support for this
position comes from Justice Breyer’s concurrence in Oil States: in that case,
Justice Breyer noted that precedent, such as Stern v. Marshall, “should not
be read to say that matters involving private rights may never be adjudicated
other than by Article III courts.”*”* But, on the other hand, the majority in
Oil States pointed out that, “[w]hen determining whether a proceeding
involves an exercise of Article III judicial power, this Court’s precedents
have distinguished between ‘public rights’ and ‘private rights,”” which
could be read to either say the existence of private rights (1) is dispositive in
determining whether agencies may adjudicate a matter or (2) merely a factor
to consider.>”> Considering that Oil States permitted agency adjudication of
patent cancellations because this involved public rights, (1) seems to be the
more plausible reading. While this Note does not purport to answer this
question in particular, it is clear that, at least in public rights cases, the APA’s
substantial evidence standard of review is constitutional.

373.  Victoria Kelly, Crowell v. Benson: 4 Case Study in the Shaky Foundations of Modern “Public
Rights” Doctrine, NEW C.L. ALL. (Aug. 8, 2025), https://nclalegal.org/crowell-v-benson-a-case-study-
in-the-shaky-foundations-of-modern-public-rights-doctrine [https://perma.cc/SACJ-3K72].

374. Oil States Energy Servs., LLC v. Greene’s Energy Grp., LLC, 138 S. Ct. 1365, 1379 (2018)
(Breyer, J., concurring); see Stern v. Marshall, 564 U.S. 462, 494 (2011) (“We recognize that there may
be instances in which the distinction between public and private rights—at least as framed by some of
our recent cases—fails to provide concrete guidance as to whether, for example, a particular agency can
adjudicate legal issues under a substantive regulatory scheme.”). Stern held that a bankruptcy court, which
is a non-Article III court, could not constitutionally resolve a counterclaim regarding a decedent’s estate.
Stern, 564 U.S at 470, 503.

375.  Oil States, 138 S. Ct. at 1374 (quoting Exec. Benefits Ins. Agency v. Arkinson, 573 U.S. 25,
32 (2014)). Also consider that Justice Thomas wrote the majority opinion for Oil States; he explicitly
spelled out his views in a concurring opinion in Axon Enterprise—that courts cannot decide private rights
cases. See supra notes 313-24 and accompanying text.
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CONCLUSION

Judicial deference to agencies’ findings of law has been on the retreat
since Loper Bright sounded the death knell on Chevron deference. However,
the Supreme Court has not exhibited a similar level of distrust toward
agencies’ findings of fact. Indeed, since the early days of the APA, the Court
has maintained that courts are to uphold agencies’ findings of fact so long
“as a reasonable mind might accept [these findings] as adequate to support a
conclusion.”®’® Yet, an important constitutional issue arises when courts
defer to agencies’ findings of fact when both the Seventh Amendment and
private rights are implicated. In these cases, agencies have no authority to
find facts because a jury must find such facts. Meanwhile, agencies may
freely adjudicate public rights cases.

Therefore, when an agency adjudicates claims implicating individuals’
public rights, its findings of fact are entitled to some judicial deference
because Congress has somewhat curtailed its discretionary powers through
requiring reviewing courts, applying the APA, to analyze these findings
according to the substantial evidence test. To the extent that Jarkesy nullified
the APA’s substantial evidence standard, it did so when agencies adjudicated
matters implicating the Seventh Amendment and private rights. This is
because there can be no lawful agency proceeding to review. So, while the
APA’s substantial evidence standard of review raises important
constitutional questions, any concerns are probably limited to application of
the standard in Seventh Amendment, private rights cases. The substantial
evidence standard may also raise concerns in non-Seventh Amendment,
private rights cases too. Otherwise, the substantial evidence standard of
review is constitutional.

376. Universal Camera Corp. v. NLRB, 340 U.S. 474, 477 (1951) (quoting Consol. Edison Co. v.
NLRB, 305 U.S. 197, 229 (1938)).
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